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Ability of governments to take actions to confront
incursions of diseases – a case study: citrus canker in
Florida
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When governments take actions under their police powers to prevent incursions of diseases, they may damage or destroy pri-

vate property and a question arises of who should pay for property losses. A court in Florida concluded that the state needed

to pay for property destroyed under a citrus canker eradication programme. Because this interpretation of the Florida Con-

stitution’s Just Compensation Clause makes it more difficult to administer a successful eradication programme, governments

and scientists, working with industry, may want to develop a more comprehensive accounting of scientific data and proce-

dures that justify an eradication programme’s actions. This paper identifies three problems regarding Florida’s efforts to

eradicate citrus canker so that scientists, affected industries, and governments can employ an objective reassessment mecha-

nism to support their actions without legal interference.
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Introduction

With the widespread dissemination of plant and animal
products, the control of diseases (including all types of
pest) continues to be challenging. National and subna-
tional governments have developed numerous institu-
tions to deal with disease control because of the havoc
caused by the introduction of diseases to producers, con-
sumers, markets, food supplies and local biodiversity.
Emergency quarantines, eradication programmes, and
management strategies have been adopted to reduce the
damages and costs associated with specific diseases. In
many cases (foot and mouth disease being prominent)
(Paton et al., 2009), governments have been successful in
thwarting the introduction of new diseases, with corre-
sponding benefits to regional and national economies
(Guillén & Sánchez, 2007; Haack et al., 2010). In other
situations, established diseases have been eradicated
(Ragan, 2002; Bowman, 2006). Yet, not all eradication
efforts are successful, meaning that producers have
needed to adjust to managing the disease (Dee et al.,
2011).
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Because governmental efforts to eradicate diseases cost
money and may involve financial losses by producers and
others, they are controversial. As eradication measures
are usually beneficial to producers, many eradication pro-
grammes assign significant costs to this group (US Code,
2006). However, producers may not be a homogeneous
group, especially in mixed landscapes where there are
commercial and noncommercial producers. While com-
mercial producers may be willing to pay for eradication
efforts because of the long-term advantages of being free
of a disease, noncommercial producers may not be as
agreeable to paying for eradication efforts because of dif-
ferent knowledge and objectives (Gramig et al., 2009).
For example, noncommercial citrus producers in Florida,
who are also referred to as homeowners, lamented the
loss of citrus trees in their gardens because of the loss of
fruit production (Salisbury, 2008). Yet, the evidence
showed that citrus canker would drastically reduce
homeowners’ ability to successfully raise citrus (Schubert
et al., 2001).

Differences in who pays for eradication efforts also
affect producers’ measures to prevent disease incursions
(Ranjan & Lubowski, 2005; Hennessy, 2007). If govern-
ments assume all the costs of disease control, producers
may have little incentive to expend resources to reduce
the risks involved with an incursion (Ceddia et al., 2008).
Thus, disease eradication and management programmes
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have incorporated provisions that assign costs to encour-
age producers to take precautions to prevent disease
incursions (Goodwin & Piggott, 2009; Van Opstal &
Sunley, 2009).

In the USA, Congress has authorized the US Depart-
ment of Agriculture (USDA) to take action to detect, con-
trol, eradicate, suppress, and prevent the spread of plant
and animal diseases for the protection of agriculture and
the American economy (US Code, 2006). Furthermore,
individual American states have enacted legislation and
administrative rules to address diseases. For situations in
which the public would be harmed, a state government
may declare a disease to be a public nuisance and take
action to remove and destroy property to eradicate all
sources of the disease. The Florida legislature authorized
the state Department of Agriculture and Consumer Ser-
vices to declare quarantines and plant pests as nuisances,
and to develop a programme to prevent and limit the
spread of citrus canker (Florida Statutes, 2010).

However, when governments destroy private property,
a question may arise whether the property’s owner should
be compensated. In the USA, federal and state constitu-
tional ‘Just Compensation Clauses’ require governments
destroying property for public use to pay for property
taken (Florida Constitution, 2010; Stop the Beach
Renourishment, Inc vs Florida Department of Environ-
mental Protection, 2010). Any permanent physical inva-
sion by a government onto private property is an
unconstitutional ‘taking’, and the government must pay
for the property taken (Pennsylvania Coal Company vs
Mahon, 1922).

Recent efforts by the state of Florida to eradicate the
disease citrus canker raised the issue of whether a govern-
ment can destroy trees exposed to the disease without full
compensation to tree owners. The Florida legislature had
declared citrus canker a public nuisance and the state had
adopted a citrus canker eradication programme under
which trees near a known infestation were destroyed
(Florida Statutes, 2003). In a lawsuit, noncommercial
owners of citrus trees removed and incinerated sued the
state for the full value of trees destroyed (Department of
Agriculture & Consumer Services vs Bogorff, 2010).
Although the state argued that the destroyed trees were a
nuisance and their destruction was a legitimate exercise
of the state’s police power, the court decided that the
Florida Constitution required full payment for trees
destroyed in the exposure zones.

By agreeing with the homeowners of citrus trees, the
court established an inimical precedent for disease con-
trol efforts. The court’s ruling basically requires govern-
ments to insure persons against property losses from
incursions of diseases without considering disease pre-
vention measures that affect risk classification. There are
no premiums based on insured-specific risk, taxpayers
typically fund the compensation payments, and compen-
sation may crowd out private risk mitigation (Gramig
et al., 2009). Under this policy, the guarantee of compen-
sation for diseased property may lead producers to
expend less effort to control disease incursions. Further-
more, governments concerned about paying compensa-
tion may be less anxious to engage in efforts to control
diseases and this could have negative consequences in
cases in which quick action is necessary. This review
examines the citrus canker eradication programme and
litigation to identify three aspects whereby the govern-
ment, food production industries, and scientific commu-
nity might be more proactive in documenting support for
eradication efforts encompassing the destruction of prop-
erty without compensation.
Eradicating citrus canker and the
destruction of property

Agricultural production may be constrained by diseases.
With the ability to import food products from other areas
of the world, an incursion of a disease in an area can cause
production to become uneconomical or impossible
(Sosnowski et al., 2009). To thwart outbreaks of diseases,
emergency eradication programmes are adopted when
the facts suggest that a disease may be precluded from
establishing itself in an area (Sosnowski et al., 2009). Cit-
rus canker is a candidate for an eradication programme
because it has fundamental features that make eradica-
tion feasible and desirable (Graham et al., 2004).
Florida citrus canker eradication programme

On two occasions during the past 100 years, Florida was
successful in preventing the introduction and dissemina-
tion of bacteria that cause citrus canker (Schubert et al.,
2001). Since the 1980s, the state has taken action to eradi-
cate citrus canker, with the USDA declaring an extraordi-
nary emergency in 1984 authorizing actions for the
eradication of the disease (USDA, 1984). Subsequent
actions by the USDA reassessed the efforts, performed a
risk analysis, and provided additional funding (USDA,
1988, 1999a). Under the USDA’s programme, trees
infected or exposed to citrus canker in exposure zones of
commercial producers were destroyed and the USDA
paid commercial producers funds necessary to establish
new plantings (USDA, 2000).

While there exists clear authority for a government to
destroy infected trees, the destruction of trees in exposure
zones without testing them for the presence of bacteria
raises a question of whether the owners should receive
compensation. Because the symptoms of citrus canker
take time to manifest, the disease cannot be eradicated by
simply destroying visibly infected trees (Schubert et al.,
2001). An analysis of the disease suggested that an expo-
sure zone of 1900 feet (approx. 580 m) was required to
preclude inocula from infecting additional trees (Gott-
wald et al., 2000; Schubert et al., 2001). With this evi-
dence, the USDA found that trees in exposure zones
needed to be destroyed and had no value (USDA, 2000).
The Florida legislature adopted a law that defined
‘exposed to infection’ to include all citrus trees that ‘do
not yet exhibit visible symptoms of the disease but due to
the proximity to infected trees will develop symptoms
Plant Pathology (2012) 61, 821–828
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over time’ (Florida Laws, 2000). Using this definition, the
legislature adopted a 1900-foot exposure zone in which
all citrus trees were to be destroyed (Florida Laws, 2002).

Under Florida’s citrus canker eradication programme,
the state removed more than 1Æ56 million commercial
trees and nearly 600 000 trees from noncommercial
properties that were infected or within 1900-foot expo-
sure zones (Gottwald et al., 2002). State law established a
payment schedule of $55 per destroyed tree (noncommer-
cial), an amount sufficient to purchase a replacement
tree (Florida Statutes, 2010, sec. 581.1845). In 2005,
regulators realized that the cost estimates of eradication
were too low so the state’s programme was repealed in
January 2006 (USDA, 2006; Florida Department of
Agriculture & Consumer Services, 2007). As a result of
hurricanes and other events, disease inocula had spread
to too many areas, so the costs for destroying trees
exceeded anticipated benefits.

However, the repeal of the eradication programme did
not placate the public furore of homeowners whose citrus
trees had already been destroyed. Therefore, Ms Bogorff
and more than 50 000 homeowners sued the state in
Department of Agriculture & Consumer Services vs
Bogorff (2010), claiming their trees were healthy and
were worth more than the funds they received from the
state. They sought damages, claiming that the state had
unconstitutionally taken their private property for public
use and they should be paid for the full value of the
destroyed trees. The Bogorff plaintiffs’ argument was
based on the contention that the trees in exposure zones
were not infected and the state had not definitively proven
the trees posed a risk in spreading citrus canker.
Destroying property in exposure zones

The Bogorff plaintiffs’ argument challenged the validity
of the science used to delineate the 1900-foot exposure
zone set in 1999. The state based the 1900-foot zone on a
study by a USDA scientist who was an expert on citrus
canker (Gottwald et al., 2001). An epidemiology study
showed the failure of an earlier, smaller exposure zone in
controlling the spread of bacteria causing citrus canker.
Drawing upon other data, the scientific study concluded a
1900-foot exposure zone was needed to successfully stop
the bacteria from spreading. A task force of regulators,
scientists and citrus industry representatives who dealt
with citrus canker unanimously recommended the adop-
tion of the 1900-foot exposure zone, and the state and
federal agencies made the exposure zone part of the eradi-
cation programme.

In defending its eradication actions, Florida claimed
that infected trees and trees in exposure zones were a pub-
lic nuisance and the state had acted under its police power
to prevent harm (Initial Brief of Florida Department of
Agriculture, 2008). The state’s argument was bolstered
by other jurisprudence (Miller vs Schoene, 1928; Wallace
vs Dohner, 1929; Malbrain vs Washington State Depart-
ment of Agriculture, 2004) and examples of animal quar-
antine actions. State laws regulating animal diseases
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often allow for the destruction of not only diseased ani-
mals but also animals ‘exposed to any disease’ (Kansas
Statutes Annotated, 2011; Wisconsin Statutes, 2011).
Two examples of lawsuits from other states concerning
plant diseases highlight the court’s refusal to follow
established jurisprudence. These cases show that govern-
mental programmes to eradicate plant pests do not
require full compensation for destroyed property.

In Malbrain vs Washington State Department of Agri-
culture (2004), a court examined a factual situation anal-
ogous to Florida’s citrus canker eradication programme.
The Washington State Department of Agriculture devel-
oped an eradication plan and the governor proclaimed a
state of emergency to prevent the citrus longhorned beetle
from becoming established in Washington. Under the
eradication plan, all potential host species within a radius
of one-eighth of a mile (approx. 200 m) of the infestation
site were removed despite no proof of infection. The state
destroyed fruit, alder, willow, oak and some conifer trees
owned by 51 landowners on approximately 13 ha. The
state arranged to pay landowners for the purchase of
replacement plants and supplied vouchers that could be
used to purchase non-host species of vegetation.

Some landowners were unhappy with the loss of their
plants and unsatisfied with the state’s payment scheme.
They sued and requested payment for the value of plants
taken. The Malbrain appellate court concluded that the
destruction of property to avert the dissemination of the
beetle did not require compensation. The court noted that
in destroying trees, the state had temporarily entered the
plaintiffs’ property in response to an emergency, but did
not permanently occupy the properties, so did not effect a
compensable taking. The state did not have to further
compensate the plaintiffs for their losses.

Another example of an invasion of property to eradi-
cate an insect pest was reported in Farmers Insurance
Exchange vs California (1985). The state of California
took action to control an invasion of the Mediterranean
fruit fly, identifying premises within eradication areas as
public nuisances. When the infestation proved more diffi-
cult to control than originally thought, the governor
declared a state of emergency and invaded private prop-
erty through an aerial spray programme that deposited
chemicals on properties susceptible to an infestation. The
spray programme resulted in incidental damages to auto-
mobile paint, leading insurance companies to sue the
state for damages incurred by vehicle owners that the
insurance companies were obliged to pay. The appellate
court observed that emergencies justifying police action
without compensation included the demolition of build-
ings to prevent the spread of a conflagration and the
destruction of diseased animals, plants and fruit. A gov-
ernment’s action will be upheld as part of a government’s
police power if it was reasonably necessary to protect
order, health and general welfare. Because the state’s
action to eradicate a fruit fly infestation fell within this
emergency exception, the plaintiffs’ private interests were
subservient to the right of the state; no compensation was
owed for damages to vehicles.
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Returning to the Florida citrus canker eradication
efforts, the Bogorff trial court decided to question the
merits of the USDA’s scientific study and summarily
decided that the task force had failed to determine
whether the ‘study was based on sound scientific princi-
ples’ (Initial Brief of Florida Department of Agriculture,
2008, paragraph 24). The court wanted a parallel or
duplicate study by scientists not connected with the state
or federal governments. Yet, no information was
advanced by the plaintiffs or the court indicating any defi-
ciency in the study or the study’s recommendation of a
1900-foot exposure zone. There was no evidence suggest-
ing that the study did not accurately reflect the risk assess-
ment for the spread of the disease nor any evidence
alleging the state’s pest risk analysis was faulty. More-
over, the scientific study by the USDA employed interna-
tional standards for the framework for pest risk analysis
(FAO, 2007), the establishment of pest-free areas (FAO,
1995) and pest risk analysis (FAO, 2004).
Developing scientific responses

If future courts follow the Bogorff ruling, producers will
have fewer incentives to reduce risks and prevent incur-
sions. The Bogorff decision suggests that scientists and
the food production industry need to provide a compre-
hensible accounting of the salient features of an eradica-
tion programme as well as the harm inflicted by the
disease. This accounting would be directed at establishing
the eradication programme as a police power action that
does not require compensation above the minimal
amounts set forth for the particular programme.

To plan for future challenges to eradication pro-
grammes, cooperative efforts between scientists and gov-
ernment officials can provide the foundation for
justifying eradication efforts. The lessons from the citrus
canker litigation suggest that once an eradication pro-
gramme is in place, there needs to be a mechanism to con-
sider new information and for reassessing the merits of
the programme. Secondly, under an assumption that
good science justified the eradication programme, scien-
tists may be called to provide a convincing accounting of
this science if a programme is challenged in court.
Thirdly, scientists, with the help of the applicable food
production industry, have knowledge that can provide
the documentation required to show harm to support the
uncompensated destruction of property serving as vec-
tors for disease inocula.

The goal of each of these three responses is to justify the
eradication programme as a governmental action under
the police power that responds to a public nuisance by
preventing harm (Lucas vs South Carolina Coastal Coun-
cil, 1992; Customer Company vs City of Sacramento,
1995). With such a justification, the accompanying
destruction of private property does not need to be com-
pensated (Tomasovic, 2011). Conversely, if a govern-
ment’s action is not justified under the police power, the
destruction of property requires compensation (Stop the
Beach Renourishment, Inc vs Florida Department of
Environmental Protection, 2010). Even when the govern-
ment’s confiscation of property occurs under a legislative
directive, if it cannot be justified under the police power,
the government would need to compensate the owners of
property taken.
Additional input and reassessment of a programme

The state of Florida worked with the scientific commu-
nity in addressing the incursion of citrus canker and
developing its eradication programme (Florida Laws,
2000; Schubert et al., 2001; Gottwald et al., 2002). How-
ever, the information that formed the basis for the gov-
ernment’s decision in the mid-1990s became outdated as
new outbreaks occurred, legal challenges interfered with
the destruction of trees, and hurricanes caused a marked
spread of inocula. By 2001 there was concern that the
complete eradication of the disease under the state’s erad-
ication programme would be extremely difficult because
of the widespread dispersal of inocula (Gottwald et al.,
2002). Other scientists recognized in 2002 that even a
sound eradication programme could be doomed if it elic-
ited strong negative public objections (Schubert et al.,
2001).

The negative public opinion was not successfully coun-
tered by the state. Because of legal challenges, there were
two 18-month gaps between 2000 and 2004 during
which the state was enjoined from fully implementing the
removal of trees in eradication zones (Adams et al.,
2007). Despite these admonitions and programme set-
backs, the state persevered in maintaining its eradication
programme. This information raises the question of
whether the state had a functional mechanism for reeval-
uating the merits of its eradication programme. The issue
involves consideration of pertinent new information and
an objective reassessment of the likelihood of success in
eradicating the disease.

Looking at the guidelines for pest eradication pro-
grammes set forth under the International Plant Protec-
tion Convention (IPPC), an eradication programme
should be subject to periodic review to analyse and assess
information whenever an unforeseen circumstance is
encountered that could affect the efficacy of the pro-
gramme (FAO, 1998). In a compendium of activities
under Florida’s citrus canker eradication programme, the
first listing for special public hearings and community
liaisons occurred in 2000 (Gottwald et al., 2002). This
raises questions about the sufficiency of public informa-
tion programmes or other means for sharing information
with various audiences (see FAO, 1998). While Florida’s
eradication programme was accompanied by efforts to
educate the public about its goals and objectives, the
public failed to comprehend that the aetiology of citrus
canker required the destruction of exposed plants prior to
visible symptoms (Schubert et al., 2001).

The most drastic change in circumstances occurred in
2004 when three major hurricanes traversed infected
areas. Subsequent research showed that they dispersed
canker inocula to new areas at significant distances from
Plant Pathology (2012) 61, 821–828
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pre-existing infections (Irey et al., 2006). In November
2005, a panel of global experts concluded that eradica-
tion was not feasible (USDA, 2006). The decision to end
the destruction of trees became effective in January 2006
(Florida Department of Agriculture & Consumer Ser-
vices, 2007). With hindsight, it may be concluded that the
state waited too long before ending its eradication pro-
gramme. The inability to promptly destroy trees in expo-
sure zones because of the legal challenges and knowledge
that hurricanes had blown through infected areas pre-
sented substantial new information that cast serious
doubts on the ability to eradicate citrus canker. By the
end of 2004, this evidence supported a finding that eradi-
cation was unlikely as canker inocula had spread to too
many areas. Yet, the state studied the results of inocula
dispersal by the hurricanes for 14 months before relying
on expert advice to discontinue the eradication pro-
gramme in January 2006.

The lesson from reviewing these events is that, as cap-
tured by the IPPC guidelines, eradication programmes
need a mechanism for considering new information and
reassessing the merits of existing eradication efforts on a
periodic basis, possibly every few months. The mecha-
nism needs to encourage communications of new infor-
mation and thoughts by the scientific community on an
existing eradication programme to government regula-
tors. Regulators need to be objective in promptly evaluat-
ing the information with respect to the continuation of
eradication efforts. Moreover, an impartial evaluation
depends on the absence of undue influence by any single
special interest group. A timely reassessment of a
programme needs to be able to accommodate the prompt
cessation of eradication efforts when new information
supports a conclusion that the disease cannot be
eradicated.
Justification for destroying trees in eradication zones

The Bogorff homeowners sought payment for trees in
exposure zones that had not conclusively been shown to
be infected. They argued that with the absence of visible
infection, the trees were healthy so they should receive
compensation (Initial Brief of Florida Department of
Agriculture, 2008). In defending its actions in the Bogorff
lawsuit, the state of Florida failed to convince the trial
court that trees in exposure zones could be infected with-
out visible signs. An analysis of this issue suggests that a
more detailed accounting of scientific data and proce-
dures for the eradication programme’s requirement of
destruction of property in exposure zones is critical to jus-
tify an eradication programme.

The court decided to give credence to a witness who
‘testified that trees not exhibiting visible symptoms of
canker are presumed healthy’ and homeowners who
claimed their trees were healthy (Initial Brief of Florida
Department of Agriculture, 2008). Yet, scientific evi-
dence suggests that visibly healthy trees may be
infected. The earliest symptoms of citrus canker appear
around 7 days after inoculation (Gottwald et al., 2002)
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and symptoms visible to most people may take 60 days
to appear (Schubert & Sun, 2003). Moreover, infections
in the upper canopy of large trees may not be detectable
through a visual survey from the ground (Initial Brief of
Florida Department of Agriculture, 2008). Because of
the difficulty in visibly ascertaining whether a tree is
infected with citrus canker inoculum, trees are removed
in exposure zones to eliminate windborne bacterial
infections. The epidemiology of citrus canker suggests
that the homeowners’ observations and the testimony
of the one witness could not conclusively document that
trees in exposure zones were healthy. Perhaps if the
state had offered more evidence countering the plain-
tiffs’ evidence, the court would have acknowledged sci-
entific findings that visual inspections cannot
conclusively establish that trees are not infected with
citrus canker.

Moreover, other courts have found that evidence of
exposure to a disease is sufficient to justify its destruction
under an eradication programme (Miller vs Schoene,
1928; Malbrain vs Washington State Department of
Agriculture, 2004). For example, in preventing the estab-
lishment of a transmissible spongiform encephalopathy,
the USDA was able to destroy the entire flock when two
sheep tested positive (Ag-Innovations Inc vs US Depart-
ment of Agriculture, 2006). To prevent the establishment
of a citrus longhorned beetle, an eradication programme
destroying all potential host plant species within a radius
of one-eighth of a mile of an infestation site did not
require full compensation for plants destroyed (Malbrain
vs Washington State Department of Agriculture, 2004).
When the epidemiology of a disease requires the destruc-
tion of plants or animals in exposure zones, the destroyed
items are a nuisance and owners do not need to be com-
pensated. For future challenges to eradication efforts, it is
vital to help the trier of fact understand the mechanics of
eradication, including the need to destroy property in
exposure zones. When acting under their police power,
governments should not incur liability for the destruction
of items under rational programmes designed to eradicate
an invasive disease.
Documenting harm

Turning to the requirement of harm, in evaluating Flor-
ida’s action under the state’s citrus canker eradication
programme, there was evidence that the government was
acting to prevent harm and was responding to a nuisance
(USDA, 1999b; Florida Laws, 2000). These facts support
a finding that the state acted under its police power and
did not need to compensate owners for destroyed trees.
However, there was also evidence that the state’s actions
provided benefits to the state’s citrus industry, suggesting
that the government should pay private property owners
for destroyed trees. To justify the destruction of trees
without compensation as a legitimate exercise of its
police power, the state needed to posit credible evidence
that the citrus canker eradication programme principally
addressed harm.
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The state legislature had declared citrus canker to be a
nuisance (Florida Laws, 2000). Scientists had shown that
the disease led to blemished fruit that could not be sold as
fresh fruit (Schubert et al., 2001), thus creating fewer
marketing opportunities, and would require a manage-
ment programme to maintain reasonable fruit yields
(Dewdney & Graham, 2010). The USDA had said that
the eradication programme was ‘necessary to prevent
damage to commercial and home-grown citrus and fur-
ther spread of the bacterial disease agent’ (USDA,
1999b). The USDA also noted that citrus canker ‘could
adversely affect homeowners who depend on backyard
plantings to supplement their food supplies’ (USDA,
1999b). Yet, a majority of this evidence was not cited by
the Bogorff court. Moreover, the citrus canker eradica-
tion programme did not offer any funds or direct benefits
to citrus producers other than nominal payment for
destroyed trees, which was also paid to homeowners.
Instead, the state’s actions were directed at preventing cit-
rus canker from spreading and harming others.

The state of Florida failed to communicate the harm
caused by citrus canker, allowing the court to conclude
that its eradication programme required compensation
for destroyed property. However, ingrained in the trial
and appellate courts’ decisions is the conclusion that the
programme was proindustry (Initial Brief of Florida
Department of Agriculture, 2008; Dee et al., 2011). This
conclusion seems to be related to the slowness of the state
to recognize that citrus canker could not be eradicated. If
an eradication programme cannot successfully eliminate
a disease, then the destruction of property under the pro-
gramme is not to prevent harm: the disease will spread
despite the removal of some infected property. Because
the state of Florida lacked a functional objective mecha-
nism for reassessing the likelihood of success of its eradi-
cation programme and trees were destroyed after credible
evidence that eradication was improbable, the state was
unable to convince the trial court that the destruction of
trees was to prevent harm.
Discussion and conclusions

By failing to understand the disease and declining to find
harm, the Bogorff court decided the state had unconstitu-
tionally destroyed private property and needed to pay for
it. The court’s decision diminishes a government’s ability
to employ its police powers to address problems. It also
expands owners’ rights in their properties as the decision
failed to recognize duties of owners to refrain from activi-
ties that harm others. While augmenting property rights
may have considerable appeal to citizens, legislatures and
courts, a weightier question is whether governments
should be burdened with compensating property owners
for proscribing harmful and noxious property uses (Cent-
ner & Ferreira, 2012). Governmental actions that dam-
age or destroy property to control a pest or stop a
nuisance are intended to further overall social well-being.
Under established federal jurisprudence, in the absence of
a permanent physical invasion or the total elimination of
the economic uses of homeowners’ properties, govern-
ments can take actions without paying for the diminished
values of private property. A government’s exercise of its
police power to prevent harmful uses of property does
not need to be accompanied by compensation (Lucas vs
South Carolina Coastal Council, 1992).

The US Supreme Court recognized that the control of
diseases is an accepted governmental action under the
police power (Miller vs Schoene, 1928). Property that
facilitates incursions of diseases to new areas is consid-
ered to be communally harmful and historically could be
destroyed without compensation (Claeys, 2003). Under
this approach, persons have the responsibility to take
action to preclude an incursion of a disease, otherwise
their property can be destroyed in furtherance of the pub-
lic good. The ability of a government to destroy diseased
property means that owners have incentives to take
actions to avoid exposure and prevent infestations.

From an efficiency viewpoint, disease control efforts
should place responsibilities on persons best able to take
actions to avoid exposure and eliminate a disease (Ceddia
et al., 2009). For many diseases, this involves persons or
property owners who would suffer losses if their proper-
ties become infected. When a government employs nui-
sance law to confront a disease without compensating
persons experiencing property losses, people have an
incentive to take preventive actions to minimize losses.
Individuals recognize that they lose if a disease becomes
established, so use care to prevent it (Kuchler & Hamm,
2000).

However, if property owners are paid for the dimin-
ished value of properties adversely affected by a disease,
as was ordered by the Bogorff court, the incentive to take
preventive action is removed (Beach et al., 2007). This
introduces a moral hazard problem: property owners
lack appropriate incentives to take prophylactic measures
to prevent an incursion of a disease (Goodwin & Piggott,
2009). Required payment for property damaged in con-
trolling diseases establishes an implicit insurance policy
for producers without any risk classification or incentive
to invest in disease control (Gramig et al., 2009). The
expected result is less success in preventing an incursion
of a disease, greater probability that the disease will
spread, initiation of disease control programmes intro-
ducing pesticides into the environment (Behlau et al.,
2010), and higher costs of disease control. It could be
argued that compensation might provide an incentive for
reporting outbreaks of citrus canker. However, given the
difficulties in identifying infected trees and the fact that
homeowners may place a greater value on preserving
infected trees than on eradicating the disease (Ceddia
et al., 2009), this is unlikely.

Scientists need to be more convincing in explaining
why eradication programmes are needed, how they need
to be structured to remove all sources of a disease, and
that the prevention of harm is a worthy governmental
action. Simultaneously, in developing programmes to
eradicate a disease, governments, scientists and affected
industries need to recognize that the continued input of
Plant Pathology (2012) 61, 821–828
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pertinent new information and the reassessment of eradi-
cation efforts are necessary. In the absence of full infor-
mation and an objective reassessment under which an
eradication programme lacking merit can be immediately
terminated, governments may destroy property without
stopping the harm caused by the disease. An objective
reassessment may not be possible if the decision to con-
tinue a programme is overly influenced by any particular
stakeholder. Whenever credible evidence shows that an
eradication programme will not eradicate the disease,
courts may find that governments need to pay for
destroyed property.
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