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FI NAL ORDER

The parties having been provi ded proper notice,
Adm ni strative Law Judge John G Van Lani ngham of the Division
of Adm nistrative Hearings convened and conpleted a forma
hearing of this matter on July 17, 2001, in Tall ahassee,
Fl ori da, as schedul ed.
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STATEMENT OF THE | SSUES

In summary, the issues for decision in this case are: (1)

Whet her in pari materia rule provisions in Chapter 5B-58,

Fl ori da Admi nistrative Code, which define and nake operative the
term "exposed" to citrus canker disease, together constitute an
invalid exercise of delegated |egislative authority within the
meani ng of Section 120.52(8), Florida Statutes; and (2) Wether
the Departnment's policy of renoving so-called "exposed" trees

|l ocated within a 1900-foot radius of infected trees is an



unpronul gated rul e-by-definition in violation of Section

120.54(1)(a), Florida Statutes.

PRELI M NARY STATEMENT

On Novenber 1, 2000, Petitioners Broward County, City of
Ponmpano Beach, and City of Plantation ("Petitioners") filed a
Petition to Determne Invalidity of Rule 5B-58.001 (the
"Petition") with the Division of Adm nistrative Hearings,
initiating Case Nunber 00-4520RX. In their Petition
Petitioners alleged that: (1) the definition of the term
"exposed,” which is found in Rule 5B-58.001(1)(g) [now (1)(h)],
Fl ori da Adm ni strative Code, exceeds the authority statutorily
del egated to Respondent Departmnent of Agriculture and Consumner
Services (the "Department”); and (2) the Departnent is in
violation of Section 120.54(1)(a), Florida Statutes, for using
an unpronul gated rul e-by-definition which provides that "al
citrus trees within a 1,900 foot radius of an infected tree nust
be destroyed."

On that sanme day, Petitioners filed a Petition to Determ ne
Invalidity of Emergency Rul e which chall enged Energency Rul e
5BER-00-4 (the “Energency Rule Petition”), initiating Case No.
00-4521RE. In their Enmergency Rule Petition, Petitioners
chal l enged the validity of the Departnent's Energency Rul e 5BER-
00-4 which was published in the Septenber 29, 2000, Florida

Adm ni strative Wekly.




The two cases were consolidated and a formal hearing was
originally set for Novenber 28, 2000.

Several days prior to filing their petitions for
adm nistrative relief, Petitioners, anong other plaintiffs, had
brought a civil lawsuit, Case No. 00-18934(07), in the
Seventeenth Judicial Crcuit Court in and for Broward County,
Florida, in which they had sought declaratory and injunctive
relief regarding the Departnment's destruction of citrus trees
| ocated within Broward County. On Novenber 17, 2000, the
circuit court issued a permanent injunction that prohibited the
Departnment "fromcutting down in Broward County healthy citrus
trees which have no visible synptonms of the canker but which are
| ocated within 1,900 feet of a citrus tree infected with
canker."

As a result of the injunction, and in response to a notion
supported by all parties, the instant proceeding was placed in
abeyance pending a resolution of the Departnent's appeal.

On June 20, 2001, the District Court of Appeal for the
Fourth District of Florida issued an opinion in which it
concl uded that the permanent injunction had been rendered
i mproperly due to Petitioners' failure to exhaust their
adm ni strative renedi es.

Petitioners imediately filed an energency notion to set an

expedited final hearing in this matter. The final hearing was



initially set for July 10, 2001, but was l|later continued w thout
objection to July 17, 2001, to accommpdate the Departnent's
primary w tness.

During the period of abatenent pending the appeal in the
fourth district, Enmergency Rul e 5BER-00-4 had | apsed.

Accordi ngly, Case No. 4521RE was severed and the Energency Rul e
Petition dism ssed as noot. Also during the abatenent period,
vari ous portions of Emergency Rule 5BER-00-4, including
provisions relating to the Departnent's | medi ate Final O der
("IFO') form were adopted as revisions to existing Rule 5B-

58. 001, Florida Adm nistrative Code. Petitioners sought, and on
July 3, 2001, were granted, leave to file an anmended petition
(the "Anended Petition") to add an allegation that the I FO form
constitutes an unlawful rul e-by-definition.

Less than ten days before the hearing, Mdtions to Intervene
by John and Patricia Haire and Dr. Melvyn Greenstein were
granted, subject to strict limtations on their participation in
t he proceeding.

The parties were duly notified that the final hearing would
begin at 9:00 a.m on July 17, 2001, at the Division of
Adm nistrative Hearings in Tallahassee. All parties appeared at
the scheduled time and place. Intervenor Dr. Melvyn G eenstein
appeared, with counsel, by telephone. The final hearing |asted

one day.



Petitioners presented two witnesses who appeared in person
at the hearing: Intervenor John Haire (who also testified on
behal f of hinself and his wife, Intervenor Patricia Haire) and
the Departnent’'s Deputy Conm ssioner, Craig Meyer. Petitioners
presented the foll ow ng additional w tnesses: Gl bert MacAdam
Broward County Parks and Recreation Departnment Environnent al
Adm ni strator, who testified through deposition; WIIliam
Fl aherty, Public Works Adm nistrator for Gty of Ponpano Beach,
who testified through deposition; Jeffrey Siegel, Landscape
Architect for the City of Plantation, who testified
tel ephonically; Richard Gaskalla, the Departnent's Director of
the Division of Plant Industry, who testified through
deposition; and Dr. Jack Wiiteside, a retired plant pathol ogi st,
who testified through video deposition.

In addition, Petitioners offered nine exhibits at hearing.
Petitioners' Exhibits 1 through 8 were received into evidence
wi t hout objection. Petitioners’ Exhibit 9 was admtted into
evi dence over the Departnent's objection. Petitioner Cty of
Pl antati on was permtted to, and subsequently did, submt two
late-filed exhibits, marked as Plantation Exhibits A and B
whi ch were received as well.

I ntervenors John and Patricia Haire offered one exhibit,
identified as Haire Exhibit 1, that was received in evidence in

addition to M. Haire's testinony referenced above.



I ntervenor Dr. Melvyn Geenstein, a resident of M am -Dade
County, testified telephonically on his own behalf and offered
no exhi bits.

The Departnent presented one witness, Craig Meyer, and al so
relied on the depositions and transcripts that Petitioners
filed, which are described in greater detail bel ow.

Addi tionally, the Departnent offered one exhibit, identified as
Respondent's Exhibit 1, which was received into evidence w thout
obj ecti on.

At the conclusion of the hearing, the depositions and
transcripts attached to and filed with Petitioners' July 17,
2001, Notice of Filing were received into evidence w thout
obj ection, based on an agreenent between Petitioners and the
Departnment. The itens listed in Petitioners' Notice of Filing
are:

1. Deposition of Bob Crawford, fornmer Conm ssioner of
Agriculture, taken in the Broward County Circuit Court
proceedi ng descri bed above;

2. Trial testinony of Craig Meyer, given in the
Broward County Circuit Court proceeding;

3. Deposition of Craig Meyer, taken in a rel ated
federal court action;

4. Deposition of Craig Meyer taken in the instant

pr oceedi ng;



5. Trial Testinony of Tinmothy R Gottwald, given in
the Broward County Circuit Court action;

6. Deposition of Richard Gaskalla, taken in the
i nstant proceeding;

7. Deposition (transcript and videotape) of Dr. Jack
Wi teside, taken in the instant proceeding;

8. Deposition of Glbert MacAdam taken in the

i nstant proceedi ng; and

9. Deposition of WIlliamFlaherty, taken in the
i nstant proceedi ng.

After the final hearing, on July 20, 2001, Petitioners
voluntarily dism ssed their challenge to the IFO form

Transcripts of the final hearing were filed on July 18
and 20, 2001. The parties tinely filed proposed final orders,
whi ch were carefully considered in the preparation of this Final
O der.

Petitioners requested an expedited deci sion because the
injunction issued by the Broward County Circuit Court was
expected to be vacated on July 30, 2001, and the Departnent is
expected to resune | arge-scale cutting of trees shortly

t hereafter.



FI NDI NGS OF FACT

Citrus Canker Background

1. Citrus canker is a bacterial disease that afflicts
citrus plants, attacking their fruits, |eaves, and stens and
causi ng defoliation, fruit drop, and |loss of yield. The disease
al so causes bl em shes on the fruit and | oss of quality, which
negatively affect marketability, and it can be fatal to the
pl ant .

2. Citrus canker spreads in two ways. First, it can be
transmtted through human novenent, since the bacteria can, for
exanple, attach to the equi pnent and cl othing of |awn
mai nt enance workers. Second, citrus canker can spread from an
infected citrus tree to a previously uninfected citrus tree by
wi nd-driven rain.

3. The Departnent is the state agency charged with the
responsibilities of eradicating, controlling, and preventing the
spread of citrus canker in Florida.

4. Al though the events that have |led to the instant
di spute began in 1995 when the Departnent detected Asian strain
citrus canker in M am -Dade County near the Internationa
Airport, the Department’s earlier experience with an outbreak of
the disease in the 1980's sheds light on its recent actions; as

wel |, these past events illum nate a presently-rel evant



| egi sl ative enactnent, nanely, Section 581.184(2), Florida
St at ut es.

5. Briefly, in Septenber 1984, the Departnent’s field
i nspectors discovered a bacterial plant disease in Ward's G trus
Nursery. Sanples were sent to the U S. Departnent of
Agriculture (“USDA”) for analysis, and the federal agency
m stakenly identified the bacteria as Asian strain citrus
canker. On COctober 16, 1984, the Secretary of the USDA decl ared
an extraordinary energency in the State of Florida because of

citrus canker. See generally Chapter 89-91, Laws of Florida;

see al so Departnent of Agriculture and Consuner Services V.

Pol k, 568 So. 2d 35 (Fla. 1990).

6. Then- Governor Bob G aham summoned the | egislature to
convene on Decenber 6, 1984, in special session to consider,
anong other things, “[l]egislation relating to the research and
eradi cation of citrus canker, indemification for certain
private |l osses relating to citrus canker eradication, and
consi deration of supplenental appropriations relating to citrus
canker.” 1995 Laws of Florida, Vol. I, Part One, pg. XiX.

7. During the special session, the |legislature enacted an
appropriations bill that nmade funds avail able for inspection,
control, and eradication of citrus canker, and for financial
assi stance to persons suffering | osses because of citrus canker.

See Chapter 84-547, Laws of Florida.
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8. Meantine, the Departnment, working with the USDA, began
i npl ementing a joint federal-state citrus canker eradication
program (from whi ch the federal governnent |ater would w thdraw
in March 1986 due to inadequate funding). See Chapter 89-91,
Laws of Florida. The Departnent promul gated extensive and
detailed rules governing this program These rules, set forth
in Chapter 5B-49, Florida Adm nistrative Code, took effect on
March 6, 1985. Included within these rules were provisions
requiring the destruction of certain commercial plants | ocated
within 125 feet in every direction froman infected pl ant.

9. The legislature’s interest in the apparent citrus
canker energency continued beyond the Decenber 1984 speci al
session. During the 1985 regul ar session, it passed a bill that
enhanced the Departnent’s powers to respond to the perceived
citrus canker threat. See Chapter 85-283, Laws of Florida.

Most inportant to this case, the follow ng year, 1986, the

| egi sl ature enacted a law that directed the Departnment to “adopt
rules specifying facts and circunstances that, if present, would
require the destruction of plants for purposes of [stopping the
spread] of citrus canker in this state.” See Chapter 86-128,
Laws of Florida. This rulemaking directive, which took effect
July 1, 1986, is currently codified in Section 581.184(2),

Fl ori da St at ut es.
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10. The Departnent responded pronptly, publishing proposed
revisions to Chapter 5B-49, Florida Adm nistrative Code, in the

Septenber 5, 1986, Florida Adm nistrative Wekly. These

proposed rul es, which took effect March 4, 1987, provided
clearer, nore conprehensive regulations in the formof a Florida
Citrus Canker Action Plan, which was incorporated by reference
into the rules.

11. As it turned out, the strain of citrus canker found in
Ward’s Citrus Nursery was not the virulent Asian strain after
all, but a nonaggressive and | ess dangerous type of canker |ater
dubbed Florida Nursery strain. See Chapter 89-91, Laws of
Fl ori da.

12. After the putative energency had ended, the Departnent
repeal ed the remaini ng provi sions of Chapter 5B-49, Florida
Adm ni strative Code, effective Novenber 29, 1994.

The Current Crisis

13. In 1995, when the Departnent detected Asian strain
citrus canker in Mam -Dade County, it quickly becane al arned
t hat the disease could spread to commercial citrus groves, and
accordingly inplenented a new G trus Canker Eradication Program
(“Eradication Prograni) to eradicate and prevent the spread of
citrus canker to other parts of the state.?

14. Since the initial detection in Mam -Dade County in

1995, the Departnent has found citrus canker in six additional

12



Florida counties: Hillsborough, Manatee, Hendry, Collier,
Browar d, and Pal m Beach.

15. At the tinme of the 1995 outbreak, the Departnent’s
policy and practice was to destroy each “infected” tree and al
“exposed” trees, the latter which the Departnent, follow ng
hi storical precedent, then considered to be all citrus trees
within a 125-foot radius of an infected tree.

16. In Novenber 1995, the Departnment conmenced rul ermaki ng
to adopt regul ati ons governing the Eradicati on Program
Initially taking effect January 17, 1996, the Departnent’s
citrus canker rules, found in Chapter 5B-58, Florida
Admi nistrative Code, have since been anended and revised from
time to time. The Departnent, however, did not adopt its
125-foot radius policy as a rule, then or ever.

17. The primary nethods for eradicating and controlling
the spread of citrus canker pursuant to the Eradication Program
are the prevention of spread by human neans and the prevention
of spread frominfected trees to uninfected trees by w nd-driven
rain.

18. Chapter 5B-58, Florida Adm nistrative Code, contains
numer ous, detailed provisions designed to prevent human spread
of citrus canker bacteria. Petitioners do not challenge these

provi si ons.
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19. The Departnent al so seeks to prevent the spread of the
bacteria by renoving trees that can host the bacteria. To that
end, the Departnent cuts down two separate categories of trees.
The renoval of these trees, defined as “infected” or “exposed”
to citrus canker, is foundational to the Eradication Program

20. “Infected” trees are defined in the rule as being
trees that harbor the citrus canker bacteria and express visible
synptonms. See Rule 5B-58.001(1)(i), Florida Adm nistrative
Code. The Rule’s definition of “infected” is substantially the
same as the statutory definition of the term*“infected or
infested,” which is located in Section 581.184(1)(a), Florida
Statutes. The Departnent’s current policy, as expressed in Rule
5B-58.001(5), is that “[a]ll citrus trees which are infected or
i nfested shall be renoved.” Pursuant to this policy, the
Departnent is renoving every infected tree it finds.

Petitioners do not challenge the Departnent’s policy decision to
renove all infected trees.

21. The second category of trees renoved by the Departnent
conprises those it defines as “exposed.” In Rule 5B-58.001(h),
the Departnent has defined “exposed” trees as being those that
are without visible synptons of citrus canker but which have
been “[d]eterm ned by the departnent to |ikely harbor citrus
canker bacteria because of their proximty to infected plants or

probabl e contact wth [sources of human spread].” It is the

14



Departnent’s policy regarding the renoval of “exposed” trees
that is at the core of Petitioners challenge.

22. In Section 581.184(3), Florida Statutes, the
Departnent is given authority to renove healthy trees—that is,
trees that are neither infected, nor exposed, nor suspected of
bei ng exposed—+to0 create a citrus canker host-free buffer area
to “retard the spread of citrus canker from known infected
areas.” Unlike trees that are destroyed on grounds of infection
or suspected exposure to infection, however, trees renoved from
a rul e-designated buffer area are consi dered val uabl e property,
and their owners nust be paid “subject to annual |egislative
appropriation.” 1d. It is undisputed that the Departnment is
not renoving any trees under its authority to establish buffer
zones.

The “1900- Foot Radi us Policy”

23. Despite the Departnment’s efforts in the early years of
the citrus canker outbreak discovered in 1995, the disease
continued to spread into other parts of Mam -Dade County and
into Broward County. In 1998, the Departnment conm ssi oned
Dr. Tinothy R CGottwald, a plant pathologist with the USDA, to
conduct a study that woul d neasure the distances that citrus
canker could spread in South Florida. The objectives of the
study, which comrenced in August 1998, incl uded:

(a) determ ning the anmount of citrus canker spread from

15



bacterial hosts (foci of infection); (b) exam ning the spread
resulting fromnormal and severe weather events; (c) evaluating
whet her the Departnent’s then-current use of the 125-foot radius
for defining and destroying “exposed’” trees was adequate to
control spread; and (d) providing, if necessary, evidence for
any adjustnent of the radius distance.

24. By Decenber 1998, before his report was conpl eted,

Dr. CGottwald s data were sufficiently conclusive that he was
able to present his study in Olando to a group of Departnent
officials, scientists, and citrus industry representatives. As
Dr. Gottwald testified during the trial in Broward County
circuit court, at that neeting in Decenber 1998, the group
reviewed his data and “canme to a consensus . . . that we're
using 1,900 feet,” meaning that all trees within a 1900-f oot
radi us of a diseased tree should be destroyed to prevent the
further spread of citrus canker.

25. A fewnonths later, Dr. Gottwald presented his study
to the G trus Canker Ri sk Assessnment G oup (the “Ri sk Assessnent
Group”).2 Acreature of the Department, the Ri sk Assessnent
G oup, as defined in Rule 5B-58.001(1)(e), Florida
Adm ni strative Code, is a conmittee conposed of know edgeabl e
scientists and regulatory officials that nmakes reconmendati ons
for the control and eradication of citrus canker; the Director

of the Division of Plant Industry appoints its nembers.?
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Dr. CGottwal d persuaded the Ri sk Assessnment Group to recomend
that a 1900-foot zone be enpl oyed.

26. Accordingly, in May 1999, the R sk Assessnent G oup
reconmended to the Departnment that all “exposed” trees, i.e. all
trees within 1900 feet of an infected tree, should be destroyed
in order to eradicate citrus canker.

27. Dr. Cottwald conpleted his prelimnary report on or
about COctober 13, 1999. Although the title of his report
describes it as a draft, Dr. Gottwald s cover letter to the
Depart ment assures that the “data will not change, so for
regul atory purposes this report may be useful for planning
eradi cati on/ di sease suppression activities.”

28. In Decenber 1999, then-Conm ssioner Bob Crawf ord
approved the previous reconmendati on of the R sk Assessment
G oup, adopting on behalf of the Departnent a policy to renove
citrus trees within 1900 feet of infected trees begi nning
January 1, 2000. This new policy was a bold and aggressive
step—breathtaking in scope—that significantly ratcheted-up the
Departnment’ s eradication efforts. To grasp its nagnitude,
consider that the 1900-foot radius policy entails a swath of
tree destruction that enconpasses approximtely 262 acres for
each infected tree found.

29. The science underpinning the 1900-foot radius policy

has not changed materially or becone nore refined. After
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Decenber 1999, any scientific or technical data received by the
Departnment has served to confirmor provide additional support
for the decision to adopt the 1900-foot radius policy.

30. The parties disagree about—and the evidence is
sonmewhat in conflict concerni ng—the substance of the
Departnment's 1900-foot radius policy. Petitioners urge that the
policy has two facets: (1) it determ nes which trees are deened
“exposed”; and (2) it dictates that all trees so identified
shall be renpbved. Both aspects of the Departnent’s policy, as
Petitioners describe it, can be conflated into a single
statement: All trees within 1900 feet of an infected tree shall
be renoved. Petitioners acknow edge that the Department has, in
a very few instances in conmmercial grove settings, spared sone
trees within the 1900-foot radius, but they nmaintain that the
f ew exceptions whi ch have been made do not alter the essentially
mandat ory nature of the Departnent’s renoval policy as it
relates to "exposed" trees.

31. The Departnent counters that its policy is less rigid
than Petitioners would have it. Wile admtting that the
1900-f oot radius policy determ nes which trees are considered
“exposed,” the Departnent denies that all trees so identified
nmust be renoved. Instead, clains the departnent, the 1900-f oot

radi us establishes a bright-line starting point that nmay be
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adj usted outward or inward based upon the recommendati ons of the
Ri sk Assessnent G oup.

32. The greater weight of the evidence establishes that
Petitioners have correctly sunmarized the Departnent’s policy.
In public statenents, such as press rel eases, in actual
practice, and through the sworn testinony of its officials, the
Departnment has nmade clear that its policy is, in fact, to renove
all trees within 1900 feet of an infected tree, barring
extraordi nary circunstances that have presented only
occasionally in comrercial grove settings (and never, to date,
in noncommercial or residential settings).

33. Indeed, the general applicability, w despread
i npl enentation, and public articulation of the Departnment’s
policy are such that three district courts of appeal have
described its essence in terns substantially simlar to

Petitioners’ allegations:

“Trees are deenmed exposed if they lie within a 1900-f oot

radius of an infected tree.” Sapp Farns, Inc. v. Florida

Departnent of Agriculture and Consuner Services, 761 So. 2d

347, 348 (Fla. 3d DCA 2000).
“The Citrus Canker Ri sk Assessnent G oup has determ ned
that in order to assure at |east 99% eradication, all trees

within 1900 feet of a canker-infested tree nust be
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destroyed.” State v. Sun Gardens Citrus, LLP, 780 So. 2d

922, 924 (Fla. 2d DCA 2001) (enphasi s added).

“On January 1, 2000, Conm ssioner Bob Crawford adopted the
recommendati on of the task force [that the Departnent adopt
a policy to destroy trees within a 1900 foot radius of a
di seased tree in order to eradicate citrus canker] and the
1900 foot buffer zone policy becane effective.” Florida

Departnent of Agriculture and Consuner Services v. City of

Ponpano Beach, 2001 W. 770096, *2 (Fla. 4th DCA July 11

2001).
In addition, the | egislature described the Departnment’s policy
indirectly in a statenent of |egislative findings nmade during
t he year 2000 regul ar session:
“VWHEREAS, the Third District Court of Appeals [sic], in
Sapp Farns, Inc., v. Florida Departnent of Agriculture and
Consuner Services, DCA Case No. 3D00-487, held that citrus
trees within a certain radius of infection (originally
t hought to be 125 feet but now scientifically determ ned to

be at least 1,900 feet) necessarily harbor the citrus

canker bacteria and thus are di seased and have no

value . . . . 7 Chapter 2000-308, Laws of Florida, at
pg. 3226 (enphasis added).*
34. Thus, a preponderance of evidence persuasively

establishes that the Departnent adopted a policy of general
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applicability in Decenber 1999 that took effect on January 1,
2000, and has been applied consistently since that time. A
succi nct and accurate expression of that policy, taking into
account the relatively renote but neverthel ess unexcl uded
possibility that adjustnents m ght be nmade in exceptiona
situations in accordance with recomendations arising fromthe
ri sk assessnent process, energes clearly and convincingly from
t he evidence as foll ows:

Al trees located within a 1900-foot radius

(the "Presunptive Renpval Zone") of any

infected tree shall be renoved; provided,

however, that the Comm ssioner, after taking

into consideration the recommendati ons of

the Ri sk Assessnent G oup, nmay determ ne

that sonme or all of the trees within the

Presunpti ve Renoval Zone need not be

destroyed if such tree(s), which wll be

specifically identified by the Departnent,

do not pose an iminent danger in the spread
of the citrus canker disease.

This agency statenent will be referred to hereinafter as the
"PRZ Policy."®

The Departnent’s Proposed Rul e Revi sions

35. Shortly before the final hearing of this matter, the
Departnent initiated rul enmaking to anend the existing provisions
of Rule 5B-58.001, Florida Adm nistrative Code.

36. The rule anendnents proposed by the Departnent (the
“Proposed Amendnents”), if adopted, woul d, anong other things:

(a) Replace the existing definition of
“exposed” found in Rule 5B-58.001(1)(h) with
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a new definition for the term “exposed to

i nfection” and substitute the new y-defined
term “exposed to infection” in place of
“exposed” wherever the latter appears in the
existing rule. The new definition of
“exposed to infection” would be identical to
the definition of the same termfound in
Section 581.184(1)(b), Florida Statutes;® and
(b) Define the phrase “citrus trees
harboring the citrus canker bacteria due to
their proximty to infected citrus trees,”
which is the determ native conponent of the
proposed definition for the term*“exposed to
infection,” to nmean citrus trees |ocated
within 1900 feet of an infected citrus tree.

37. The effect of these revisions would be to specify that
the Departnent considers all trees within 1900 feet of an
infected tree to be, by definition, “exposed to infection” and
subject to renoval. Critically, however, the Proposed
Amendnents do not specify the Departnent’s policy of general
applicability, which exists in fact and has been in effect since
January 1, 2000, that all trees within the 1900-foot-radius
renoval zone shall be destroyed except those, if any, designated
by the Conm ssioner of Agriculture as not posing an inm nent
danger in the spread of the citrus canker disease.

38. Pursuant to Section 120.54(2), Florida Statutes, a
Notice of Proposed Rul e Devel opnment with respect to the Proposed

Amendrent s was published in the Florida Administrative Wekly on

July 6, 2001. Thereafter, on July 20, 2001, the Departnent

caused to be published a notice of proposed rul emaki ng
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concerni ng the Proposed Amendnents pursuant to Section
120.54(3), Florida Statutes.

39. As of the date of the final hearing, the Departnent
had schedul ed a workshop on the Proposed Anendnents to be held
in Broward County on Tuesday, July 24, 2001.

40. The Departnent is currently engaged in the rul emaki ng
process with respect to the Proposed Anrendnents both
expeditiously and, as far as the record in this case shows, in
good faith. For reasons that wll be discussed in the foll ow ng
Concl usi ons of Law, however, the Proposed Amendnents do not
“address” the PRZ Policy as that term (“address”) is used in
Section 120.54(1)(a)l.c., Florida Statutes.

About the Chall engers

41. As set forth nore particularly below, Petitioners and
| ntervenors each own residential or nonconmercial citrus trees
in Broward or Mam -Dade County that are |l ocated within a citrus
canker quarantine area and hence are immedi ately subject to the
Department’s PRZ Policy.’

42. Petitioner Broward County owns a nonconmercial citrus
grove that is situated in a residential area and lies within
1900 feet of other citrus trees. Broward County owns ot her
residential citrus trees as well, including trees within 1900

feet of infected citrus trees.
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43. Petitioner City of Plantation owns at | east one
“exposed” citrus tree that the Departnment has earnarked for
destruction through the issuance of an | FO

44. Intervenors John and Patricia Haire own severa

“exposed” residential citrus trees in Broward County; they have

received an [FO notifying themthat all such trees will be
removed.
45. Intervenor Dr. Melvyn G eenstein owns residential

citrus trees in Mam -Dade County that the Departnent has deened
“exposed.” He, too, has received an I FO giving notice that his
“exposed” citrus trees will be renoved.

CONCUSI ONS OF LAW

46. The Division of Adm nistrative Hearings has persona
and subject matter jurisdiction in this proceeding pursuant to
Sections 120.56, 120.569, and 120.57(1), Florida Statutes.

St andi ng

47. The Departnent contends that Petitioners Broward
County and Ponpano Beach | ack standing to maintain this
proceedi ng because, according to the Departnent, they have
failed to prove that they are “substantially affected” by the
chal | enged agency statenent. See Section 120.56(4)(a), Florida
Statutes (“Any person substantially affected by an agency
statenent nay seek an administrative determ nation that the

statenent violates s. 120.54(1)(a).”). In particular, the
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Depart ment argues that these Petitioners have failed to
denonstrate that they are subject to a real and sufficiently
imediate injury-in-fact as a result of the all eged statenent,
nanmely, the PRZ Policy.

48. The burden rests on Petitioners to prove their
respective rights to maintain this action. To show that they
are “substantially affected” by the alleged rul e-by-definition,
each Petitioner nust establish: (a) a real and i medi ate
injury-in-fact; and (b) that the interest invaded is arguably
within the zone of interests to be protected or regulated. E.g.

Lanoue v. Florida Departnent of Law Enforcenent, 751 So. 2d 94,

96 (Fla. 1st DCA 2000). The Departnent does not dispute that
the property interests asserted by these Petitioners are within
a protected “zone of interests,” and it is concluded that they
are.

49. To satisfy the injury-in-fact element, “the injury
must not be based on pure specul ation or conjecture.” Ward v.

Board of Trustees of the Internal |nprovenent Trust Fund, 651

So. 2d 1236, 1237 (Fla. 4th DCA 1995).

50. These Petitioners have carried their burden on this
i ssue. Each owns trees within a citrus canker quarantine area
in Broward County. Cearly, under the Departnent’s PRZ Policy,
Petitioners’ trees are presently |located within a potential path

of destruction, even if these trees have not al ready been
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targeted for renoval, and even if they do not all lie within
1900 feet of an infected tree. The threat of danger to these
trees—+ndeed all citrus trees in a quarantine area—+s neither
specul ati ve nor conjectural but rather real and i medi ate.

51. Wthout question, Petitioners and Intervenors have
standing to maintain this proceeding.

The Exi sting Rul es

52. Section 120.56(1)(a), Florida Statutes, provides that
"[a] ny person substantially affected by a rule or a proposed
rule may seek an adm nistrative determ nation of the invalidity
of the rule on the ground that the rule is an invalid exercise
of del egated | egislative authority.™

53. The burden is on the challenger to show that an
existing rule is an invalid exercise of delegated |egislative
authority within the neaning of Section 120.52(8), Florida

Statutes. See Cortes v. State Board of Regents, 655 So. 2d 132,

136 (Fla. 1st DCA 1995).

54. The phrase "invalid exercise of delegated |egislative
authority” is defined in Section 120.52(8), Florida Statutes, as
"action which goes beyond the powers, functions, and duties
del egated by the Legislature.” The statute then enunerates
seven alternative grounds, upon any one of which a rule nust be

i nval i dat ed:
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(a) The agency has materially failed to
foll ow the applicabl e rul emaki ng procedures
or requirenents set forth in this chapter;

(b) The agency has exceeded its grant of
rul emaki ng authority, citation to which is
required by s. 120.54(3)(a)l.;

(c) The rule enlarges, nodifies, or
contravenes the specific provisions of |aw
i npl emented, citation to which is required
by s. 120.54(3)(a)1l.;

(d) The rule is vague, fails to establish
adequat e standards for agency deci sions, or
vests unbridled discretion in the agency;

(e) The rule is arbitrary or capricious;

(f) The rule is not supported by conpetent
substanti al evidence; or

(g) The rule inposes regulatory costs on
the reqgul ated person, county, or city which
coul d be reduced by the adoption of |ess
costly alternatives that substantially
acconplish the statutory objectives.
55. In addition to these grounds, the statute provides
general standards "to be used in determning the validity of a

rule in all cases.” Southwest Florida Water Managenent District

v. Save the Manatee Club, Inc., 773 So. 2d 594, 597-98 (Fla. 1st

DCA 2000). Contained in the closing paragraph of Section
120.52(8), Florida Statutes, these general standards consist of
the foll ow ng:

A grant of rulemaking authority is necessary

but not sufficient to allow an agency to

adopt a rule; a specific lawto be

i npl enented is also required. An agency my
adopt only rules that inplenent or interpret
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t he specific powers and duties granted by
the enabling statute. No agency shall have
authority to adopt a rule only because it is
reasonably related to the purpose of the
enabling legislation and is not arbitrary
and capricious or is within the agency's

cl ass of powers and duties, nor shall an
agency have the authority to inplenment
statutory provisions setting forth general

| egislative intent or policy. Statutory

| anguage granting rul emaki ng authority or
general |y describing the powers and
functions of an agency shall be construed to
extend no further than inplenenting or
interpreting the specific powers and duties
conferred by the sane statute.

See al so Section 120.536(1), Florida Statutes (reiterating these
general standards regardi ng rul emaki ng authority).

56. Plainly, a grant of rul emaking authority, while
essential, is not enough, w thout nore, to authorize a rule.
Rat her, as summarized by the first district, the general
rul emaki ng standards make clear that "authority to adopt an
adm ni strative rule nust be based on an explicit power or duty

identified in the enabling statute.” Save the Manatee O ub, 773

So. 2d at 599. "Either the enabling statute authorizes the rule
at issue or it does not[, and] this question is one that nust be
determ ned on a case-by-case basis." Id.

57. Here, the legislature has vested the Departnment with
rul emaki ng authority through several statutory grants, ranging
fromthe broadest perm ssible warrant (Section 570.07(23),

Florida Statutes®), to a duty-specific conmission (Section
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581.031(17), Florida Statutes), to the narrowy focused, citrus-
canker-oriented charge in Section 581.184(2), Florida Statutes.
Through these grants, the legislature clearly has given the
Department the general rul emaking authority which is necessary,
as a threshold matter, to permt the pronulgation of the
chal | enged existing rule; the determ native question, then, is
whet her the enabling statutes explicitly authorize the rule
provi sions at issue.

58. In examning the Departnment’s specific authority to
make the existing rules, Section 581.184(2) is of particular
interest, not only because it deals directly with citrus canker-
related rules, but also because this statute’s nandatory nature
di stinguishes it fromthe other grants of rul emaking authority
extended to the Department. Enacted in 1986,° the first sentence
of Section 581.184(2)° requires careful scrutiny:

In addition to the powers and duties set
forth under this chapter, the departnent is
directed to adopt rules specifying facts and
circunstances that, if present, would
require the destruction of plants for

pur poses of eradicating, controlling, or
preventing the dissem nation of citrus
canker disease in the state. . . . Such
rules shall be in effect for any period
during which, in the judgnent of the

Commi ssi oner of Agriculture, there is the
threat of the spread disease in the state.

Section 581.184(2), Florida Statutes (enphasis added). The

| egi slature's use of the verb "direct” (in passive form in this
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statute plainly manifests an intent to command the Departnent to
act—and connotes the | egislature's expectation that the
Departnent will obey. This, then, is nore than a nere grant of
authority to make rules; it is also, according to its plain

| anguage, an order that requires conpliance.

59. By directing (rather than sinply authorizing) the
Departnent to pronul gate rul es specifying facts and
circunstances that, if present, would require the destruction of
plants to control citrus canker, the legislature effectively,
albeit indirectly, placed a qualification—which will be
di scussed in due course bel ow—en the broad "nmandate and grant
of authority to deal with problens such as the one at hand"?!?
found in Section 581.031(17), Florida Statutes. It is this
| atter section that delegates to the Departnment the state's
power to destroy plants in the interests of controlling citrus
canker (anmong other plant pests).!? Section 581.031(17)
provi des:

The Departnent has the foll owi ng powers and
duti es:

* * *

(17) To supervise, or cause to be

supervi sed, the treatnent, cutting, and
destruction of plants, plant parts, fruit,
soil, containers, equipnment, and ot her
articles capable of harboring plant pests,
noxi ous weeds, or arthropods, if they are
infested or |ocated in an area which nay be
suspected of being infested or infected due
toits proximty to a known infestation, or
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if they were reasonably exposed to
infestation, to prevent or control the

di ssem nation of or to eradicate plant
pests, noxious weeds, or arthropods, and to
make rul es governing these procedures.?!?

60. As the final clause of Section 581.031(17) nakes
clear, at the tinme the legislature directed the Departnent to
adopt rules relating to citrus canker,!® the Departnent already
had the power to adopt rules inplenenting and interpreting that
statute’s specific grant of legislative authority to oversee the
destruction of plants infected by or infested with plant pests,
or suspected of being infected, or exposed to infestati on—
including rules specifying the facts and circunstances under
whi ch plants woul d be destroyed to control citrus canker (a
maj or plant pest). Thus, the first sentence of Section
581.184(2) conferred no new rul emaki ng authority or regul atory
jurisdiction upon the Departnent.

61. Instead, when in 1986 the |egislature enacted the bill
that ultimately becane Section 581.184(2), Florida Statutes, it
i nposed a new duty on the Departnent: the obligation to
devel op, and adopt as rules, statenments of general applicability
setting forth, clearly and precisely, facts and circunstances
requiring the destruction of plants for purposes of controlling
citrus canker. While the Departnent, if left toits own

devi ces, m ght have el ected to specify such facts and

ci rcunstances on a case-by-case basis through adjudication,
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eschewi ng the articulation of generally applicable principles
(and hence evading the burden of rulenmaking), with the passage
of the law that is now Section 581.184(2), the |egislature took
t hat option away from the agency.

62. The legislature’ s rulemaking directive to the
Department had (and conti nues to have) profound consequences for
the Departnment’s regulatory authority because, as a matter of
| aw—and as the legislature is presuned to have known when it
gave the conmand—the rules required by Section 581.184(2)
necessarily will control the Departnment’s exercise of its power
and duty to destroy plants for purposes of citrus canker

eradication. See Ceveland Cinic Florida Hospital v. Agency

for Health Care Admi nistration, 679 So. 2d 1237, 1242 (Fla. 1st

DCA 1996), rev. denied, 695 So. 2d 701 (1997) (agenci es nust

follow their own rules.) Accordingly, by ordering the
Departnment to adopt particular rules, the |egislature
purposeful ly qualified the Departnment’s authority under Section
581.031(17) —not by dimnishing that authority (no power was
taken away), but by requiring that the authority be carried out
pursuant to certain pre-determ ned and publicly avail able
gui del i nes.

63. It follows, then, that the scope of the Departnent’s
rul emaki ng authority with regard to citrus canker eradication

nmust be determ ned based on a readi ng together of Sections
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581.031(17) and 581.184(2), which are, on the common subject of

citrus canker, in pari materia;' these enabling statutes, taken

as a whole, either authorize the Departnent’s existing rules, or

they do not. See Southwest Florida Water Managenent District v.

Save the Manatee Club, Inc., 773 So. 2d 594, 599 (Fla. 1st DCA

2000). If the Departnment’s existing rules fail to conply with
the rul emaking directive of Section 581.184(2), then, to the
extent of the deficiency, the Departnent has exceeded its

rul emaki ng authority, by adopting rules that would permt the
Departnent to exercise its power and duty to destroy plants in

t he absence of legislatively mandated (though Depart nment

devi sed) guidelines. Cbviously, therefore, the |legislative
i ntent behind the 1986 rul emaking directive is crucial.

64. The plain and unanbi guous statutory | anguage is
determ native, as it should be, and reveals several inportant
poi nts about the legislative mndset. First, as just nentioned,
but to repeat for enphasis, the legislature clearly intended
that the Departnent's citrus canker eradication program be
i npl enmented according to, and hence to that extent be governed
by, rules specifying the generally applicable facts and
circunstances that will require plant destruction. 1In this
regard, it is significant that the |legislature did not direct
the Departnent to adopt rules specifying “factors” or

“variabl es” to consider in deciding whether a plant should be
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destroyed, nor did it mandate that the desired rules specify
facts that “mght” require the destruction of plants, depending
on the presence of other, non-specified circunstances or at the
Departnent’s discretion; rather, the plain |anguage of the
statute | eaves roomfor only one contingency: whether the rule-
prescri bed facts and circunstances exist. Wen those facts and
ci rcunstances are present, the destruction of plants wll be
required, not as a discretionary matter, but as a function of
the statutorily conpelled regulatory franework.*®

65. Second, the legislature evidently concluded that the
adoption of rules specifying facts and circunstances that woul d
require the destruction of plants in the interests of
eradi cating citrus canker was, in 1986, feasible and
practicable, for it did not condition the directive to nake
rules on the later concurrence of these or any other factors.
Then, as now, whenever the | egislature adopts an act that
“requires inplenentation of the act by rules of an
agency . . . , such rules shall be drafted and formally proposed

within 180 days after the effective date of the act,
unl ess the provisions of the act provide otherwise.” See
Section 120.54(12), Florida Statutes (1985). Having said
nothing to the contrary, the legislature intended that the
Departnment conplete its assigned rul enmaking task within 180

days.
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66. Third, although this m ght go w thout saying, the

| egislature clearly intended that the Departnent do nore in its
rules than nerely restate the | anguage in Section 581.031(17)
that confers the agency’ s powers and duties. That is, because
the statute itself already provided (and continues to provide)
unanbi guously that the Departnment has the power and duty to
supervi se the destruction of a plant if the plant is (1)
i nfested; or (2) suspected of being infested or infected due to
its proximty to a known infestation; or (3) reasonably exposed
to infestation, a rule that sinply repeats or paraphrases these
statutorily prescribed categories of plants subject to
destruction would serve no useful purpose, and so the
| egi sl ature, being presuned to have had a useful goal in mnd,
nmust have intended that the conpul sory, rule-specified “facts
and circunstances” be nore explicit than the existing statute.
As the First District Court of Appeal explained (in describing
agenci es’ rul emaking authority generally):

[ Agenci es have authority] to “inplenent or

interpret” specific powers and duties

contained in the enabling statute. A rule

that is used to inplenent or carry out a

directive will necessarily contain | anguage

nore detailed than that used in the

directive itself. Likew se, the use of the

term“interpret” suggests that a rule wll

be nore detail ed than the applicable

enabling statute. There would be no need

for interpretation if all the details were
contained in the statute itself.
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Sout hwest Fl ori da Water Managenent District v. Save the Manatee

Club, Inc., 773 So. 2d 594, 599 (Fla. 1st DCA 2000) (enphasis
added). In sum the legislature plainly intended that the
Departnment “flesh out” the broad | egislative policy articul ated
in Section 581.031(17) by fornulating specific facts and
ci rcunstances pertinent to citrus canker eradication.

67. In addition to exam ning the plain statutory | anguage,
a conpl ete and accurate understanding of the |egislative intent
is facilitated by the knowl edge that before the 1986 regul ar
| egi sl ative session began, the Departnent had adopted a nunber
of rules prescribing detailed guidelines for citrus canker
eradi cation and treatnments. First published, as proposed rul es,
on January 25, 1985, in Volune 11, Nunber 4, of the Florida

Admini strative Wekly, Chapter 5B-49, Florida Adnministrative

Code, consisting of Rules 5B-49.01 through 5B-49. 21, took effect

on March 6, 1985. See Florida Adnministrative Weekly, Vol. 11,

No. 8, at pg. 663 (Feb. 22, 1985). These rules were published
in the 1985 Annual Supplenent to the Florida Adm nistrative Code
Annot ated, Volunme 2, Titles 4, 5, which was issued about the
time the 1986 | egislature convened.!” The legislature is
presunmed to have been aware of and famliar with these
then-existing rules at the tine it directed the Departnent to

adopt rules specifying the facts and circunstances that would
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require the destruction of plants in connection with citrus
canker eradication.

68. That the legislature directed the Departnent to nake
the rules described in Section 581.184(2), with know edge that
the Departnent recently had pronul gated extensive rules on the
very subject of the legislative directive, is telling.
Presumably aware of the Departnent’s then-existing citrus canker
rules, the legislature nust have determ ned that those rules did
not adequately specify the facts and circunstances that, if
present, would require the destruction of plants. This
observation is as self-evident as the commobn-sense converse
proposition: |If the legislature had been conpletely satisfied
wi th Chapter 5B-49, Florida Adm nistrative Code, as it existed
at the time of the 1986 session, then the rul emaking directive
not only woul d have been unnecessary, but also, by gratuitously
ordering the Departnent to wite additional or anmended rules
where none were needed or wanted, it would have engendered a
potential for mschief.

69. It is presuned that the legislature did not intend to
put the Departnent to a pointless task but rather desired that
t he Department supplenent its then-existing rules with m ssing
information that the |egislature deened necessary for inclusion
within them Wth that in mnd, the rules that existed as of

the 1986 | egislative session stand as a benchmark, for whatever
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el se the legislature nmeant by “rul es specifying facts and
circunstances,” it surely nmeant rules that would set forth the
required information with greater clarity and precision than had
been done to date (i.e. mid-1986).'®

70. Turning now to the existing rules to determ ne whet her
t he chal | enged provisions are valid or not, it will be seen,
initially, that Chapter 5B-58, Florida Adm nistrative Code,
specifies surprisingly few facts and circunstances that, if
present, would require the destruction of plants. There are, to
be precise, only two. The first such circunstance is the one
nost expected: “All citrus trees which are infected or infested
shall be renoved.” Rule 5B-58.001(5)(a), Florida Adm nistrative
Code. The term*“infected” is defined as “[h]arboring citrus
canker bacteria and expressing visible synptons.” Rule 5B-
58.001(1)(i), Florida Adm nistrative Code. Thus, in other
words, if a know edgeabl e person can tell just by |ooking at a
plant that it is suffering fromcitrus canker infection, that
plant will be destroyed. Petitioners have not chall enged the
provi sions dealing with the destruction of visibly infected or
infested trees.

71. The other circunstance is found in Rule 5B-58.001(15),
Florida Adm nistrative Code, which provides that “[c]itrus
plants in containers found in quarantine areas will be

confiscated i mmedi ately and destroyed w t hout conpensation,”
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unl ess such storage is authorized under one of two narrow
exceptions stated in the same subsection. Petitioners have not
chal | enged these provisions either.

72. The bone of contention, of course, concerns the facts
and circunstances under which trees not visibly affected by
citrus canker bacteria will be destroyed. On this subject, the
existing rule is notably non-commttal and evasive. It says, in
the fourth sentence of Rule 5B-58.001(5)(a), Florida
Adm ni strative Code, that "[t]he decision to renpve exposed
trees will take into consideration the recommendati ons of the
Ctrus Canker Risk Assessnment G oup." (Enphasis added).

Al though the rule fails to specify any facts and circunstances
that would require the renoval of "exposed" trees, the
implications are that every "exposed" tree is subject to
destruction at the discretion of the Departnent, and that the
Departnment is inclined to exercise its discretion in favor of
destruction. *°

73. The critical term "exposed," which is nmade to operate
t hrough and hence nmust be read in conjunction with the just-
quoted sentence of Rule 5B-58.001(5)(a), is defined in the rule
t o nean:

[1] Determned by the departnent [2] to
I i kely harbor citrus canker bacteria [ 3]
because of [a] proximty to infected pl ants,

or [b] probable contact with personnel, or
regul ated articles, or other articles that
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may have been contam nated with bacteria

t hat cause citrus canker, [4] but not

expressing visi bl e synptons.
Rul e 5B-58.001(1)(h), Florida Adm nistrative Code (bracketed
nunbers and | etters added). Petitioners conplain that this
definition constitutes an invalid exercise of del egated
| egislative authority. They are correct.

74. The rule's definition of "exposed" is constructed of
four parts. The first clause—=[d]eterm ned by the
depart ment"—~nuakes plain that the Departnent is the exclusive
arbiter of the evidence, the decision-maker. The second cl ause
is a sunmary statenent of the conclusion that the Departnent
must nake and frames the ultinate issue for the Departnent's
determ nation thusly: whether a plant is likely to harbor
citrus canker bacteria. The third part, ushered in by the words
"because of ," purports to set out the factual prem ses upon
whi ch the Departnent will base its decision. It consists of two
clauses, call them(a) the "proximty clause” and (b) the
"probabl e contact" clause. The fourth and final clause confirns
that all plants not visibly suffering fromcitrus canker (which
set consists of all plants not "infected" therewith) are subject
to bei ng deened "exposed. ™
75. As the introductory words "because of" suggest, the

third clause is the only structural conponent of this definition

that could plausibly satisfy the rul emaking directive to specify
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di spositive facts and circunstances. The others nake no genui ne
attenpt. To begin, the first clause plainly does not set forth
a specific fact and circunstance that would require the
destruction of plants. Continuing, the second clause al so does
not conply with the directive, for reasons that, while equally
conpelling, are perhaps |less plain. Consider whether, if a
person were asked to specify facts and circunstances that, if
present, would require a finding of negligence, the follow ng

woul d be responsive: a likely failure to have used reasonabl e

care. The answer obviously is "no," because the statenent does
not, in and of itself, describe a particular factual scenario
that can be perceived by the senses; it reflects, rather, a
judgment about facts observed but not specified.?° The sane is
true of the phrase "likely [to] harbor citrus canker bacteria;"
it fails to specify a particular factual occurrence capabl e of
obj ective observation and instead reflects a judgnent about
perceivabl e facts. Skipping over the third part nonentarily,
the fourth clause, unlike the first two, does express a fact—
but it is not one that, if present wthout nore, would require
the destruction of plants.

76. Wether the proximty and probable contact clauses
that conprise the "exposed" definition's third part conply with

the legislative directive requires a closer |ook. The starting

point is Section 581.184(2), Florida Statutes. Wen, as here,
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the statute in question does not contain a specific definition
of its ternms, it is assuned that the words contained therein
were used according to their ordinary dictionary definitions.

See Save the Manatee Cub, 773 So. 2d at 599 (citing WV, Inc.

v. Wlken, 675 So. 2d 674 (Fla. 4th DCA 1996)). The ordinary
meani ng of the verb “specify” is “to name or state explicitly[?}]
or in detail.” See Merriam Wbster’s Online Collegiate®

Dictionary (hereafter Merriam Wbster’s)(http://ww. mw. com).

The term "fact," as used in everyday discourse, denotes
“information presented as having objective reality.” 1d.
"Circunmstance” commonly nmeans "a condition, fact, or event
acconpanyi ng, conditioning, or determ ning another: an
essential or inevitable concomtant." |d.

77. Putting these comon definitions of ordinary words
together, it becones apparent that the directive in Section
581.184(2), Florida Statutes—to "specify[] facts and
circunstances"—+requires the Departnment to state explicitly,
that is, with clarity and precision and thus w thout vagueness
or room for doubt, particular pieces of information having
objective reality (i.e. that describe perceivable scenari 0s)
which, if found to exist in the real world, will require the
destruction of plants.

78. Against this statutory backdrop the subject

definition's shortcom ngs stand out in bold relief. The phrase
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“proximty to infected plants” does not have intrinsic objective
reality; it does not, w thout nore, conmunicate information that
is observable, provable, or falsifiable; it is not, therefore, a

ufact . n 22

VWil e the phrase may, in a | oose sense, describe a
“circunstance,” it cannot seriously be contended that “proximty
to infected plants” is neaningfully precise or explicit, as the
statute requires; in fact, it is neither, being instead both
el astic and nal |l eable, an enpty vessel for the Departnent to
fill wwth content at its sole discretion. Indeed, for all that
appears in the rule, “proximty” mght be ten (or 1900) feet, or
ten mles, or ten thousand m |l es, depending on the unstated
facts and circunstances.

79. At bottom a conclusion of “proximty to infected
pl ants” constitutes a subjective judgnent or opinion that nust
be based upon objective facts and circunstances, in the same way
that the judgnment whether a plant is "likely [to] harbor citrus
canker bacteria" also requires a factual foundation upon which
to rest. The puzzle piece mssing fromthe existing rule is the
description of facts and circunstances that, if present, would
requi re that conclusions of "proximty"—and hence
"lI'i keli hood"—be drawn. The definition allows the Departnment to

reach the ultimte conclusion ("likely [to] harbor citrus canker

bacteria") based upon an opinion ("proximty to infected
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pl ants") grounded upon unspecified facts and circunstances.

This deficiency is fatal to the rule’'s validity.

80. The probable contact clause contains greater detai
but is |ikew se defective. It says that the Departnent may
consider a plant "exposed" if the plant has probably cone into
contact with a possibly contam nated person or thing. The
problemwi th this provision is that it is vague and | eaves too
much unsaid; it fails to set forth facts and circunstances upon
whi ch the Departnent will base determ nations of probable
contact and possible contami nation. It does not, in short,
"specify[] facts and circunstances that, if present, would

require the destruction of plants,” as required by Section
581.184(2), Florida Statutes.

8l. In viewof these flaws in the definition of "exposed,"
it is evident that, while the Departnent has announced in Rul e
5B-58.001(5)(a) its intent and power to destroy potentially al
trees that are not visibly affected by citrus canker bacteria,
it has failed to specify the facts and circunstances under which
it will renove such trees, despite a clear legislative directive
to articulate those facts and circunstances, precisely and in

detail, inits rules. Instead of submtting itself to pre-

determ ned guidelines of its own nmeking, as directed by the

| egi sl ature, the Departnent has pronulgated a rule that, with

regard to “exposed” trees, retains nmaxi num—ndeed, essentially
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unfettered—di scretion. The plainest and nost egregi ous exanpl e
of this is the proximty clause. Nothing in the existing rules
woul d prevent the Departnent fromdeclaring that the entire
state of Florida is exposed to citrus canker because of
proximty to infected plants and thereupon conmmencing to destroy
every fruit tree in the state.

82. As the plain | anguage of Section 581.184(2), Florida
Statutes, nakes clear, the legislature intended and expected a
nore explicit and informative rule. Contrary to the |egislative
directive, the rule’s definition of “exposed,” as well as the
fourth sentence of Rule 5B-58.001(5)(a), Florida Adm nistrative
Code, which expresses the Departnment’s intent to destroy some or
all “exposed” trees (but only after listening to the Ri sk
Assessment Group’s non-bi ndi ng recommendati ons), do not hi ng
what soever to “flesh out” Section 581.031(17), Florida Statutes.
At best, the Department has nerely restated its statutory duty
to oversee the destruction of plants “located in an area which
may be suspected of being infested or infected due to its
proximty to a known infestation” or "reasonably exposed to
infestation.” 1d. This is inadequate.??

83. Reinforcing these conclusions is an exam nation of the
citrus canker rules that were in effect at the tine the
| egi sl ature enacted the law that is now codified at Section

581.184(2), Florida Statutes. As it existed in md-1986,
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Chapter 5B-49, Florida Admnistrative Code, was far nore
detailed and explicit regarding the facts and circunstances
under which plants woul d be destroyed than is the present rule.
See, e.g., Rules 5B-49.09 (provisions for eradication of citrus
canker); 5B-49.10 (requirenents for greenhouses, sl athouses,
shadehouses or bench-growing facilities); 5B-49.11 (requirenents
for ornanental nurseries, dooryard citrus nurseries, stock

deal ers or agents); 5B-49.13 (requirenments for public and
private properties not considered to be commercial citrus
groves, nurseries, stock dealers, or agent establishnments),

Fl ori da Adm nistrative Code Annotated, Vol. 2, pp. 167-69 (1985
Supp.) These rules even contained a precursor to the

unpronul gated 1900-foot radius policy now under attack: a 125-
foot radius rule that applied under certain circunstances. See,
e.g., Rules 5B-49.09(2)(b); 5B-49.11(1), Florida Adm nistrative
Code Annotated, Vol. 2, pp. 167-68 (1985 Supp.).

84. These relatively detailed citrus canker rules were
already in effect when the | egislature directed the Departnent
to make rul es specifying facts and circunstances that would
require the destruction of plants. Fromthat it can only be
presuned that the |egislature wanted nore detailed rules on the
subj ect of plant destruction. By any reasonabl e neasure,
however, existing Chapter 5B-58, Florida Adm nistrative Code, is

| ess detailed and explicit than the citrus canker rul es which
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the legislature, by directing the adoption of specific rules,
inplicitly deenmed inprecise. This confirnms the conclusion that
existing Rule 5B-58.001, as it relates to the destruction of
“exposed” plants, fails to satisfy the legislative directive to
make particular citrus canker rules.

85. The existing rule is not saved by its enuneration of
two dozen or so “variables” that the Ri sk Assessnent Goup is
supposed to consider in forrmulating its non-binding
recommendation to the Departnment whether to renove “exposed”
trees. Rule 5B-58.001(5)(a) states, in pertinent part:

I n devel oping [its] reconmendations, the

Citrus Canker Ri sk Assessnent G oup wll

take the followi ng variables into

consi deration: property type, cultivar,

cul tivar susceptibility, tree size and age,

size of block, tree spacing, horticultura

condition, tree distribution, tree density,

weat her events, w nd breaks, novenent

factors, disease strain, exposure, infection

age, infection distribution, disease

i nci dence, Asian citrus |eafm ner damage,

survey access, security of property,

sani tati on, managenent practices, closeness

of other host properties, and cl oseness of

ot her infected properties.
These “vari abl es” provide at nost a patina of precision. On
i nspection, it is clear that the rule nerely sets forth a
laundry list of potentially relevant factors that conveys little
nmore information than if the rule had sinply stated that the

Ri sk Assessnent Goup will consider all pertinent data.
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86. Moreover, Section 581.184(2) requires dispositive
“facts and circunstances,” not “variables” for consideration.
Listing two dozen unwei ghted factors for an agency-appointed
conmittee to consider in making a non-binding recomendation is
a far cry from*“specifying facts and circunstances that, if
present, would require the destruction of plants for purposes of
eradicating . . . citrus canker[.]” Section 581.184(2), Florida
St at ut es.

87. Finally, and nost inportant, the R sk Assessnent G oup
is not the Departnent, and its recommendati ons, according to
Rul e 5B-58.001(5)(a), need only be “take[n] into consideration”
by the Departnent in nmaking a decision whether to order the
destruction of an “exposed” tree. The Rule pointedly does not
require the Departnent to consider the “variables” (or any other
objective criteria) either in determining whether a tree is
"exposed" or in deciding to renbve an "exposed" tree.

88. The bottomline is that the risk assessnment provisions
and the definition of "exposed," taken together, do not
conmmuni cate the information required by Section 581.184(2),
Florida Statutes, w th anything approaching the intended
clarity, precision, and detail. In connection with “exposed”
trees (a set that potentially includes all citrus trees in the
state that are not visibly affected by citrus canker bacteria),

the Department has failed to inplenent its citrus canker
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eradi cation program according to the kind of specific rules that
the legislature intended be in place. For that reason, the

enabl ing statutes do not authorize either Rule 5B-58.001(1)(h)

or the fourth sentence of Rule 5B-58.001(5)(a), Florida

Admi ni strative Code, which inplenents the “exposed” definition.?
Accordi ngly, these provisions are invalid exercises of del egated
| egislative authority. See Section 120.52(8)(b), Florida

St at ut es.

89. In addition to being unauthorized by the enabling
statutes, the fourth sentence of Rule 5B-58.001(5)(a), Florida
Adm ni strative Code, is invalid for an independent reason: it
“fails to establish adequate standards for agency deci sions,
[and] vests unbridled discretion in the agency.” Section
120.52(8)(d), Florida Statutes.

90. The | eading case on rul e-engendered standardl ess

discretionis Cortes v. State Board of Regents, 655 So. 2d 132

(Fla. 1st DCA 1995). There, a rule was challenged that granted
uni versity presidents not only (1) the exclusive power to

deci de, upon being presented with a petition signed by at | east
a mpjority of the student body requesting such action, whether
to authorize the collection of fees for funding "public interest
research groups,” but also (2) the "sole discretion" to
determ ne by which of two rul e-prescribed neans students woul d

be required to assent to the fee, if approved: either a
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positive checkoff or a negative checkoff on the registration
card. 1d. at 135. The court held that the enabling statutes
authorized the rule to the extent it enpowered university
presidents to decide, in the first instance, whether to all ow
the collection of such student fees at their respective
institutions. 1d. at 140.

91. The court reached a different conclusion, however,
regarding the rule's grant of unbridled presidential discretion
to deci de between the two different nethods of obtaining
students' consent to pay the fee. The court's analysis is
instructive and warrants a | engthy quotation:

I n one respect, however, the challenged rule
itself confers ungui ded discretion on
university presidents that they did not have
before the rule was pronul gated, viz., the
"sol e discretion” to decide between a
"positive checkoff"” and a "negative
checkoff." \While student contributions are
no novelty as a source of funds for student
activities, the rule calls certain nechanics
into being. Until the rule was adopted,
university presidents had no need to choose
bet ween "positive" and "negative checkoffs,"”
which [the rule] now requires, under

ci rcunmstances specified in the rule.

An adnmi nistrative rule which creates

di scretion not articulated in the statute it
i npl enents nmust specify the basis on which
the discretion is to be exercised.

O herwise the "lack of . . . standards .
for the exercise of discretion vested under
the . . . rule renders it incapable of
understanding . . . and incapabl e of

application in a nmanner susceptible of
review " Staten v. Couch, 507 So. 2d 702
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(Fla. 1st DCA 1987). Because a review ng
"court shall not substitute its judgnent for
that of the agency on an issue of

di scretion," § 120.68(12), Fla. Stat.
(1993), an agency rule that confers
standardl ess discretion insul ates agency
action fromjudicial scrutiny. By statute,
arule or part of a rule which "fails to
establ i sh adequate standards for agency
deci sions, or vests unbridled discretion in
t he agency,” 8§ 120.52(8)(d), Fla. Stat.
(1983), is invalid.

* * *

[ TThe rule [under review] "fails to
establ i sh adequate standards for agency
decisions,” . . . for or against enploying

t he "negative checkoff,” i.e., collecting
"donations" fromregistering students unl ess
they expressly decline to contribute. In
this one respect, [the challenged rul e]
itself "vests unbridled discretion in the
agency. "

[ The chall enged rule] is devoid of any
standards purporting to guide this exercise
of discretion. No such standards are
inplicit in the statutes inplenmented. Even
students who have signed a petition will not
necessarily be alerted that a "negative
checkoff" choi ce nust be made when they

regi ster for classes. [The rule] supplies
no principled basis on which a university
presi dent can deci de whether a registering
student's failure to indicate otherw se
shoul d be taken as a decision to contribute
to the funding of a public interest research
organi zation. No statute creates the
"negative checkoff" device or requires that
it be sprung on entering freshnen or other
unwary registrants.

|d. at 138-39; see also Florida Public Service Conmm ssion v.

Fl ori da Wat erworks Associ ation, 731 So. 2d 836, 843 (Fla. 1st
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DCA 1999) (di sti ngui shing Cortes and uphol di ng proposed rule

agai nst attack because, unlike the rule in Cortes, it did not
create discretion not articulated in the enabling statute). In
Cortes, the court invalidated the negative checkoff option, and
thereby effectively elimnated the rule's unlawful del egation of
unfettered discretion. Cortes, 655 So. 2d at 140.

92. Like the rule at issue in Cortes, sentence nunber four
in Rul e 5B-58.001(5)(a), Florida Adm nistrative Code, confers
ungui ded di scretion on the Departnent that it did not have
before the rule was pronul gated, nanely, the discretion to
accept or reject the R sk Assessnent G oup's recommendati ons
concerni ng whether to destroy "exposed" trees. Simlar to the
negati ve checkoff device, no statute creates the Ri sk Assessnent
Group or requires the Departnent to consider that committee's
recommendati ons. Just as the board in Cortez created by rule
di scretion for university presidents that was not articulated in
the enabling statute, so too the Departnent, having created the
Ri sk Assessnent G oup and devi sed a non-binding risk assessnent
process, has conferred upon itself a new and exclusively rule-
based di scretionary power.

93. Consequently, to be valid, the Departnment's Rul e nust
specify the bases upon which the new y-created discretion is to
be exercised. See Section 120,52(8)(d), Florida Statutes. The

existing Rule is devoid of standards purporting to guide this
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exerci se of discretion, however, and no standards are inplicit
in the enabling statutes. The Rule supplies no principled basis
on which the Departnent can decide, for exanple, whether to
override the R sk Assessnent G oup's recomendation that a tree
be spared or, conversely, to reject its advice that a tree be
cut down. The fourth sentence of Rule 5B-58.001(5)(a) nust be

i nval i dated because it confers standardl ess di scretion and
thereby unlawfully insul ates the Departnent from judici al
scrutiny. Cortes, 655 So. 2d at 138.

94. This unlawful grant of discretion is particularly
troubl esonme in light of the context in which it is exercised.
The Departnent wields its power to destroy trees in furtherance
of the Eradication Program pursuant to i nmedi ate final orders
prem sed on the conclusion that the targeted trees are a source
of imredi ate public danger. Because the exigency of the
situation precludes the devel opnent of a traditional trial-Ieve
record, appellate reviewis sonmewhat limted, as the first
district explained:

When an agency enters an inmediate final
order as a result of a determ nation that
there exists an i medi ate danger to the
public health, safety, or welfare,

[ appel | ate] review will determ ne whet her
the order recites with particularity the

facts underlying such finding.

Denney v. Conner, 462 So. 2d 534, 535-36 (Fla. 1st DCA 1985);

see al so Nordmann v. Florida Departnent of Agriculture and
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Consuner Services, 473 So. 2d 278, 279 (Fla. 5th DCA

1985) (" Appel | ate review centers on the particularity with which
the order recites the factual findings"). Plainly, the
Departnent is shielded fromsearching judicial review sinply by
virtue of the type of decision it is maki ng—and that shield
would remain difficult to penetrate even if the rule were filled
w th adequate standards to guide the agency's discretion. The
exi sting Rule's conspicuous failure to specify the bases upon
whi ch the Departnent's extraordinarily broad discretion in these
matters is to be exercised, however, results, intolerably, in
t he Departnent being doubly insulated fromjudicial scrutiny, to
t he poi nt of being practically immune.

95. The absence of neaningful appellate review in these
ci rcunstances | ed an obviously fed-up panel of the Third
District Court of Appeal to vent its frustration recently in

Mar kus v. Florida Departnent of Agriculture and Consuner

Services, 785 So. 2d 595 (Fla. 3d DCA 2001), a honeowners'
appeal froman imediate final order pursuant to which their
three fruit trees were destroyed. 1In a seething opinion, the
court wrote:

Property owners as well as judicial

tribunals are struggling with the issue of
how and why the Departnent of Agriculture
enbarked on its dogged obliteration of the
heal t hy back (or front) yard citrus tree.
The frustrations of challenging this policy,
either in a Chapter 120 proceedi ng or before
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this court, are staggering. Both infected
and condemmed trees are renoved and ground
into dust before any neaningful action can
be taken by the property owner. The "final
agency order" is nothing but a "Dear
Resident" form fromthe Departnent of

Agriculture. A "record on appeal” is an
oxynoron. There is no record. Hence there
is no neani ngful appeal. W find that

situation unacceptable as a mater of | aw,
policy, and principle, yet we nust affirm

I d. at 596 (enphasis added).

96. Requiring the Departnment to pronul gate rules setting
forth principled grounds upon which to exercise its considerable
di scretion whether to follow the Ri sk Assessnent G oup's
reconmendations wi Il provide neani ngful opportunities, through
t he rul emaki ng and rul e chall enge procedures, for public coment
and input, legislative oversight, and, ultimtely, judicial
scrutiny, based on a conplete evidentiary record developed in a
Chapter 120 proceedi ng, of the Departnent's heretofore hidden
factual and policy prenm ses. Such vehicles for accountability
are the very least the | aw should (and does) denmand of an
executive branch agency that has been vested w th enornous
di scretion to inplenment a program capable of sumrarily depriving
| arge nunbers of citizens of their private property.

The Rul e-By-Definition

97. The burden of proof is on the party seeking to prove
the affirmati ve of an issue unless a statute provides otherw se.

Fl ori da Departnent of Transportation v. J.WC. Conpany, Inc.,
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396 So. 2d 778, 786-87 (Fla. 1st DCA 1981). 1In a proceedi ng
under Section 120.56(4) to determne a violation of Section
120.54(1)(a), Florida Statutes, therefore, the burden is on the
petitioner to establish by a preponderance of evidence: (1) the
subst ance of the agency statenent; (2) facts sufficient to show
that the statenment constitutes a rule-by-definition; and (3)
that the agency has not adopted the statenent according to the
rul emaki ng procedures. Section 120.56(4)(a), Florida Statutes.
|f the petitioner neets its burden, then the agency nust carry
t he burden of proving that rul emaking is not feasible and
practicable as provided in Section 120.54(1)(a). Section
120.56(4)(b), Florida Statutes.

98. Section 120.52(15), Florida Statutes, defines the term
“rule” to nean “each agency statenent of general applicability
that inplenments, interprets, or prescribes |law or policy or
descri bes the procedure or practice requirenments of an agency
and includes any form which i nposes any requirenent or solicits
any information not specifically required by statute or by an
existing rule.”

99. A statenent is arule if it has the effect of a rule
regardl ess whether the agency calls it a rule. 1In determning
whet her a statenent neets the statutory definition of a rule,

the inportant question is: Wat consequences does this
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statenent cause within its field of operation? As the Court of
Appeal , First District, explained, the

breadth of the definition in Section
120.52(1[5]) indicates that the

| egislature intended the termto cover
a great variety of agency statenents
regardl ess of how the agency desi gnates
them Any agency statenent is a rule
if it "purports in and of itself to
create certain rights and adversely
affect others,"” [State Departnent of
Admini stration v.] Stevens, 344 So. 2d
[290,] 296 [(Fla. 1st DCA 1977)], or
serves "by [its] own effect to create
rights, or to require conpliance, or
ot herwi se to have the direct and

consi stent effect of law. " MDonald v.
Dep't of Banking & Fin., 346 So. 2d
569, 581 (Fla. 1st DCA 1977).

State Departnent of Administration v. Harvey, 356 So. 2d 323,

325 (Fla. 1st DCA 1978); see also Anps v. Departnent of Health

and Rehabilitative Services, 444 So. 2d 43, 46 (Fla. 1st DCA

1983). Because the focus is on effect rather than form a
statenent need not be in witing to be a rul e-by-definition.

See Departnent of H ghway Safety and Mdtor Vehicles v. Schluter,

705 So. 2d 81, 84 (Fla. 1st DCA 1998).

100. Gven the circunstances of this case, it is
instructive to take special note that the definition of “rule”
expressly includes statenents of general applicability that

inplenment or interpret law. An agency’s interpretation of a

statute that gives the statute a neaning not readily apparent

fromits literal reading and purports to create rights, require
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conpliance, or otherw se have the direct and consistent effect

of law, is a rule. See Beverly Enterprises-Florida, Inc. v.

Departnent of Health and Rehabilitative Services, 573 So. 2d 19,

22 (Fla. 1st DCA 1990); St. Francis Hospital, Inc. v. Departnent

of Health and Rehabilitative Services, 553 So. 2d 1351, 1354

(Fla. 1st DCA 1989).

101. As set forth in the Findings of Fact, Petitioners
have proved, by the required quantum of evidence, that the
Depart ment adopted and has i nplenented a statenent of general
applicability which has been denom nated herein, for
conveni ence, the PRZ Policy.?®

102. The PRZ Policy is, ironically, the kind of rule that
Section 581.184(2), Florida Statutes, requires, because (unlike
the Departnent's adopted rules) it specifies facts and
circunstances that, if present, would require the destruction of
asynptomatic plants for purposes of eradicating citrus canker.
That the PRZ Policy includes an exception under which sone trees
within the Presunptive Renoval Zone m ght be spared does not
dimnish its general applicability or danpen its effect, which
is that of a rule. Rules often have exceptions; there is
not hi ng novel about that, just as there is nothing extraordinary
about rule provisions, such as the PRZ Policy's exception, that

authori ze a discretionary act. ?®
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103. In addition, the PRZ Policy inplenents, and
constitutes the Departnent's interpretation of, Section
581.031(17), Florida Statutes, bringing rigor to the inexact
statutory phrase: "area which may be suspected of being
infested or infected due to its proximty to a known
infestation.”™ The wisdomof this interpretation is not
presently before the undersigned. The unavoi dabl e concl usion
regarding this interpretation, however, is that it gives the
statute a neaning which is not readily apparent froma litera
readi ng thereof and, noreover, requires conpliance, adversely
affects the rights of property owners, and has the direct and
consi stent effect of |aw

104. In sum the PRZ Policy falls squarely within the
nmeani ng of the term"rule" as defined in Section 120.52(1); it
is, put sinply, a rule-by-definition.

105. According to Section 120.54(1)(a), “[r]Julemaking is
not a matter of agency discretion. Each agency statenent
defined as a rule by s. 120.52 [such as the PRZ Policy] shall be
adopted by the rul emaki ng procedure provided by this section as
soon as feasible and practicable.” (Enphasis added).

106. Once Petitioners net their obligation at hearing to
prove that the challenged statenent is a rule-by-definition, it

becanme the Departnent’s burden to prove that adopting the PRZ
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Policy as a rule would have been either unfeasible or
i npracticable. Section 120.56(4)(b), Florida Statutes.

107. The Departnent failed to rebut by a preponderance of
evi dence the presunption, established in Section 120.54(1)(a)2.,
Florida Statutes, that rulenmaking is practicable. Accordingly,
it has been presuned that rul emaking was in fact practicable as
of January 1, 2000, when the PRZ Policy took effect.

108. In contrast, the Departnent did prove that it is
currently using the rul emaki ng process expeditiously and in good
faith to adopt rules that articulate the PRZ Policy in part, as
di scussed below. Thus, in accordance wth Section
120.54(1)(a)l.c., Florida Statutes, the Departnent arguably
rebutted the statutory prescription that rul emaking "shall be
presuned feasible."

109. The Proposed Anendnents to Chapter 5B-58, Florida
Adm ni strative Code, effectively incorporate so nuch of the PRZ
Policy as deens trees within a 1900-foot radius of an infected
tree to be "exposed" (or, in the proposed rule's term nol ogy,
"exposed to infection") and hence subject to destruction.

110. The Proposed Anendnents do not, however, address that
part of the PRZ Policy which requires the destruction of al
trees located within the Presunptive Renoval Zone except those
desi gnated by the Commi ssioner as posing a | ess-than-imm nent

danger. Indeed, the invalid fourth sentence of Rule 5B-

60



58. 001(5) woul d subsist substantially intact, save only for the
substitution of the term "exposed to infection"” for "exposed,"

after adoption of the Proposed Anendnents. Thus, the Proposed

Amendnents are silent on a crucial aspect of the PRZ Policy.

111. To rebut the presunption of feasibility pursuant to
Section 120.54(1)(a)l.c., Florida Statutes, an agency nust show
that it "is currently using the rul emaki ng procedure
expeditiously and in good faith to adopt rules which address the
statenment."” \Whether an agency that it is actively attenpting to
adopt rul es which address some portion of a rule-by-definition,
as the Departnent is doing, should be found to have rebutted the
presunption of feasibility is the question.

112. @i dance on this issue is found in a closely rel ated
statutory provision, Section 120.56(4)(e), Florida Statutes,
whi ch provides in relevant part:

Prior to entry of a final order that all or
part of an agency statenent viol ates s.
120.54(1)(a), if an agency publi shes,
pursuant to s. 120.54(3)(a), proposed rules
whi ch address the statenment and proceeds
expedi tiously and in good faith to adopt

rul es which address the statenent, the
agency shall be permtted to rely upon the
statenment or a substantially simlar
statenent as a basis for agency action if

the statenment neets the requirenents of s.
120.57(1) (e).

(Enphasi s added). The "substantially simlar" statenment upon

whi ch an agency in such circunmstances is pernitted to rely
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shoul d be found, presumably, within its proposed rules. (Wy
shoul d the agency be allowed to apply a third variation on the
sane thene?) Sections 120.54(1)(a)l.c. and 120.56(4)(e), being

in pari materia, should be construed together to achieve a

uni fied |l egislative purpose. Accordingly, it is concluded that,
for a proposed rule to "address" an agency statenent for

pur poses of Section 120.54(1)(a)l.c., it nust be, if not
identical, at l|east "substantially simlar" to the statenent.

113. The proposed revisions to Chapter 5B-58.001, Florida
Admi ni strative Code, do not, taken as a whole, constitute a
statenment "substantially simlar” to the PRZ Policy. The
m ssi ng conponent —whi ch specifies the requirenent that trees in
the Presunptive Renoval Zone be destroyed unl ess exenpted by the
Commi ssioner's discretionary act—+s fundanental to the rul e-by-
definition. Wthout it, the Proposed Arendnents fail to
articul ate—to "address"—the Departnent's generally applicable
pol i cy.

114. As a result, the Departnent has failed to rebut the
presunption of feasibility.

115. The outconme woul d be the sane, however, even if the
Departnment were given the benefit of a decision that its
proposed rul e revisions "address" the chall enged agency
statenent for purposes of Section 120.54(1)(a)l.c., Florida

St at ut es.
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116. The reason is that, in this alternative ruling, al
t he Departnent has done is erase the presunption of feasibility
to which Petitioners otherwi se would be entitled in aid of their
proof. Evidence that an agency is currently engaged in
rulemaking with regard to a statenent is not, w thout nore than
t he Departnent showed, the equival ent of proof that the agency
began the rul emaki ng process as soon as feasible.?” And an
agency that bel atedly has comrenced rul emaki ng on a statenent of
general applicability is no less in violation of Section
120.54(1)(a), Florida Statutes, than one that has not begun at
al | —al t hough t he consequences of a violation nmay be | ess severe
for the dilatory, as opposed to the recalcitrant, agency. See
Section 120.54(4)(e), Florida Statutes. Naturally, however,
wi t hout the benefit of the presunption, the burden returns to
the chal l enger to establish that the agency failed to tinely
(i.e. as soon as feasible) begin to adopt the statement as a
rule.?®

117. In this case, the evidence showed that the Departnent
feasibly could have started to adopt the PRZ Policy as a rule as
early as Decenber 1999, if not sooner. It is concluded that
rul emaki ng was feasible as of, and not |ater than, January 1,
2000, the date upon which the PRZ Policy took effect.?®

118. In short, the Departnment's current rul emaking efforts

are not only too little for it to benefit from Section
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120.54(1)(a)l.c., Florida Statutes, but also conme too late to
avoid a finding that Section 120.54(1)(a) has been viol at ed.
Consequently, it is concluded that the Departnent has violated
Section 120.54(1)(a), Florida Statutes, in connection with the
PRZ Poli cy.

Attorneys’ Fees and Costs

119. Section 120.595(4)(a), Florida Statutes, provides
that “[u]lpon entry of a final order that all or part of an
agency statenment violates s. 120.54(1)(a), the adm nistrative
| aw j udge shall award reasonabl e costs and reasonabl e attorneys’
fees to the petitioner, unless the agency denonstrates that the
statenent is required by the Federal Governnent to inplenent or
retain a del egated or approved programor to neet a condition to
recei pt of federal funds."

120. The Departnent has not proved the applicability of an
exception to the mandate that attorneys’ fees and costs be
awarded to the successful petitioner in a Section 120.56(4)
proceedi ng. Accordingly, it is hereby determ ned that
Petitioners are entitled to recover a reasonable sumfor the
attorneys’ fees and costs they have incurred in the prosecution
of this action. The anmount of the award shall be determ ned by

separ ate order
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ORDER

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is ORDERED that Rul e 5B-58.001(h), Florida
Admi ni strative Code, which defines the term "exposed," together
with the interrelated fourth sentence of Rule 5B-58.001(5)(a),
whi ch puts the term "exposed” to use, collectively constitute an
invalid exercise of delegated |legislative authority.

It is further ORDERED that the follow ng policy statenment
of the Departnent is a rule-by-definition that has not been
adopt ed under, and therefore violates, Section 120.54, Florida
St at ut es:

Al'l trees located within a 1900-foot radius
(the "Presunptive Renoval Zone") of any
infected tree shall be renoved; provided,
however, that the Comm ssioner, after taking
into consideration the recomendati ons of
the R sk Assessnment G oup, may determ ne
that sonme or all of the trees within the
Presunpti ve Renoval Zone need not be
destroyed if such tree(s), which will be
specifically identified by the Departnent,
do not pose an imm nent danger in the spread
of the citrus canker disease.

Jurisdiction is retained to conduct further proceedi ngs as

necessary to award attorneys' fees and costs to Petitioners

pursuant to Section 120.595(4)(a), Florida Statutes.
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DONE AND ORDERED t his 31st day of July, 2001, in

Tal | ahassee, Leon County, Florida.

JOHN G VAN LANI NGHAM

Adm ni strative Law Judge

Di vi sion of Admi nistrative Hearings
The DeSot o Bui | di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwv. doah. state. fl. us

Filed with the Clerk of the
Di vi sion of Adm nistrative Hearings
this 31st day of July, 2001.

ENDNOTES

1 Wiile there are other strains of citrus canker, the

Eradi cati on Programis concerned only with Asian strain citrus
canker. Unless otherwi se indicated, all further references in
this Final Order to citrus canker are to Asian strain citrus
canker.

2/ At this time, the Ri sk Assessnment Group had not yet been
denom nated as such by rule; that would occur later, in Novenber
2000. See Florida Adm nistrative Wekly, Vol. 26, No. 45, at
pg. 5281 (Nov. 9, 2000). In 1999, the group was being referred
to as the Citrus Canker Technical Advisory Task Force. Because
the task force becane the Ri sk Assessnent Group, the text uses
the present-day term nology to avoid confusion.

3/ According to the rule, the Risk Assessment Group is "[a]
group of scientists and regulatory officials with know edge of
citrus canker disease and its eradication appointed by the
director to make biologically sound reconmendations for the
control and eradication of citrus canker fromthe state. Risk
assessments are science-based evaluations. The risk assessnent
group provides scientific opinion and reconmendati ons on control
and eradi cation strategies and ot her issues upon request for
assi stance fromthe Citrus Canker Eradication Program"™ Rule
5B-58.001(1)(e), Florida Adm nistrative Code.
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4 The legislature clearly overstated the hol di ng of Sapp Farns,
whi ch does not, by any stretch of the | egal imgination, stand
for the proposition attributed to it. Nevertheless, the

| egislature’s “finding” sheds |light on the Departnent’s policy
and its fundanental ly mandatory nature, for no one, including
Petitioners, disagrees that trees which are “di seased and have
no val ue” must be renmoved. O course, whether trees |ocated
within the 1900-foot radius are “necessarily” di seased and hence
worthless is a hotly contested issue.

°/  PRZ is an acronym for Presunptive Renpval Zone.

®/  Section 581.184(1)(b), Florida Statutes, defines the term
"exposed to infection" to nmean "citrus trees harboring the
citrus canker bacteria due to their proximty to infected citrus
trees, and which do not yet exhibit visible synptons of the

di sease but which will develop synptons over tine, at which
poi nt such trees will have infected other citrus trees.”

I Al popul ated areas of Broward and M ani-Dade Counties fal
wi thin the Departnent’s quarantine.

8/  Section 570.07(23), Florida Statutes, provides the Departnent
wth authority "[t]o adopt rules pursuant to ss. 120.536(1) and
120.54 to inplenment provisions of |law conferring duties upon

it."

°/  See Chapter 86-128, Laws of Florida.

19/ As originally enacted, Section 581.184, Florida Statutes,
consisted of a single, unnunbered paragraph. See Section

581. 184, Florida Statutes (1987). That original paragraph, as

passed in 1986, now conprises subsection (2) of present-day
Section 581. 184.

1/ Denney v. Conner, 462 So. 2d 534, 537 (Fla. 1st DCA 1985).

12/ Indeed, it may be observed that although Section 581.184(2)
clearly authorizes and requires the adoption of rules relating
to the destruction of plants for purposes of controlling citrus
canker, it does not actually delegate the authority to destroy
plants. That particular power and duty is conferred by Section
581.031(17); the rules that Section 581.184(2) authorizes and
requires inplenent and interpret (and, therefore, govern the
exercise of) the powers conferred in Section 581.031(17).
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13/ This statute, the Fourth District Court of Appeal recently

observed, confers upon the Departnent "colorable statutory
authority" to adopt the "1900 foot buffer zone policy"” that is
the concern of Petitioners' Section 120.56(4) chall enge.

Fl ori da Departnent of Agriculture and Consuner Services v. City
of Ponpano Beach, 2001 W. 770096, *5 (Fla. 4th DCA July 11,
2001). The court expressly declined to reach the question

whet her the 1900-foot policy constitutes an unpronul gated, and
hence illegal, rule-by-definition. [d. at *7.

4 Committee Substitute for House Bill No. 1226 (Chapter 86-
128, Laws of Florida) was approved by the Governor on June 20,
1986, and took effect July 1, 1986.

15/ See, e.g., Mehl v. State, 632 So. 2d 593, 595 (Fla.

1993) (separate statutory provisions that are in pari materia
shoul d be construed to express a unified |egislative purpose);
Lincoln v. Florida Parol e Comm ssion, 643 So. 2d 668, 671 (Fla.
1st DCA 1994) (statutes on sane subject and havi ng sane general
pur pose shoul d be construed in pari materia).

18/ The legislature did not linmit the Department’s wide

di scretion to deci de upon and define the facts and circunstances
that, if present, would require the destruction of plants.

| ndeed, the Departnent plainly was expected to exercise its
broad discretion in making the policy choices necessary to
formulate the required rules. At the sane tine, the legislature
must have intended that the resulting rules, upon taking effect,
woul d suppl ant the Departnent’s discretion within the field of
their operation. Needless to say, the Departnent’s discretion
to require the destruction of plants under circunmstances not
contenplated by a rule would subsist; however, as in all cases
where an agency nmakes a decision affecting sonebody’s
substantial interests based on non-rule policies, the Departnent
(i f challenged) would need to prove the accuracy of its factua
prem ses and rationality of its policy choices. Conpare
McDonal d v. Departnent of Banking and Fi nance, 346 So. 2d 569,
583 (Fla. 1st DCA 1977)(as far as they go, rules displace proof
and policy debates in 120.57 proceedi ngs), wth Anheuser-Busch,
Inc. v. Departnent of Business Regul ation, 393 So. 2d 1177, 1182
(Fla. 1st DCA 1981) (di sadvant ages of policymaki ng by

adj udi cation include agency's burden of proving every factual
prem se and policy choice undergirding its order).
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Y7/ The volume that resides in the collection of the Florida

State University Law Library is date-stanped “recei ved” on
March 13, 1986.

18/ And, indeed, the Department responded to the |egislature's
rul emaki ng directive as woul d be expected: by adopting clearer
and nore conprehensive regulations. See Paragraph 10, supra.
19/ The rule tips the agency's hand by describing the decision
as being "to renove exposed trees"—~hnot whether to renove
exposed trees, which would have showed fewer cards. |In this
way, the rule subtly but unm stakably conveys the i npression
that destruction is the desired and al nost certain fate of
"exposed” trees. If this effect is doubted, consider whether
the rule would have a different connotation if the word "spare”
had been used in the place of "renove," so that the sentence
woul d read: The decision to spare exposed trees will take into
consideration the recommendati ons of the Ri sk Assessnent G oup.

20/ A witness can observe a car run a red light at a high rate
of speed; he cannot, however, see a "failure to exercise
reasonabl e care.” \Whether speeding through a red light is
determned ultimately to be such depends on the neani ng of
"reasonabl e care" and perhaps other circunstances as well. (If

the car is an anbul ance racing to the hospital with siren
blaring, for exanple, it may not be unreasonable for the driver
to run the red light.)

2l The term“explicit” neans “fully reveal ed or expressed
wi t hout vagueness, inplication, or anbiguity: |eaving no
question as to nmeaning or intent <explicit instructions>."
See Merriam Webster's.

22| (bviously, the distance between two plants may be observed

and neasured; it is a fact. But whether the perceived or
measured distance is sufficiently close to be considered "in
proximty" for purposes of the "exposed"” definition depends on
other information (not expressed in the Rule) besides neasurable
di st ance.

23/ The legislature, of course, would have had no reason to
direct the Departnent to nake a rule stating that it m ght
remove trees “because of proximty to infected plants” or
"probabl e contact” with contam nated articles; the statute
al ready said as mnuch
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24 Again, the fourth sentence of Rule 5B-58.001(5)(a), Florida
Adm ni strative Code, reads: "The decision to renove exposed
trees will take into consideration the recommendati ons of the
Ctrus Canker Ri sk Assessnent G oup."

25/ Al though the evidence at hearing showed that the
Departnment's policy statenment regarding the 1900-foot-radius
renoval zone is, in fact, qualified by an extrenely narrow and
rarely invoked exception which Petitioners did not describe in
their Amended Petition, this case is clearly distinguishable
from and hence is not controlled by, Aloha Uilities, Inc. v.
Public Service Comm ssion, 723 So. 2d 919 (Fla. 1st DCA 1999).
There, the court held that allegations attacking statenents of
procedure "unknown" to the petitioners had failed to neet the
t hreshol d pl eadi ng requi renents necessary to put the agency on
noti ce regardi ng what statenents were under chall enge as
unadopted rules. 1d. at 921. Here, in stark contrast,
Petitioners described the alleged rule-by-definition in their
Amended Petition in terns that have been used publicly by the
Departnent itself, not to nention the courts. Needless to say,
t he Departnent was adequately apprised of the content of the
statenent that Petitioners have chall enged.

26/ \Mether the PRZ Policy, if proposed or adopted formally as a
rule, would be invalid for conferring unbridled discretion or

for lack of adequate standards, see Section 120.52(8)(d),

Florida Statutes, is not a question currently before the
under si gned.

2’| As shoul d be obvious, the fact that an agency i s now making
rules does not as a nmatter of reason or |ogic suggest, nuch |ess
conpel, the conclusion that rul emaking could not feasibly have
started any sooner.

28/ Although the legislature did not specify in Section
120.54(1)(a)1l.c., Florida Statutes, the point in tinme when

rul emaking i s not presuned feasible upon proof of current

rul emaking efforts, the inplicit answer is arrived at by
deductive reasoning. First, the legislature plainly did not
mean that current rul emaki ng proves present infeasibility, for
that woul d be patently illogical. Second, it is |Iikew se not
reasonabl e to conclude that the | egislature neant for current
rul emaki ng efforts to be deened proof that rul emaki ng was

i nfeasi ble up to the point when the agency started to nake

rul es, because that would create a reverse presunption, nanely,
that current rulenmaking requires a finding that the agency
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commenced the process as soon as feasible. Not only does such a
presunpti on defy reason and | ogic (because the presuned fact
does not follow fromthe basic fact), but also it is to be
assuned that if the legislature had intended to nmake current

rul emaki ng a conplete defense to a Section 120.56(4) proceeding,
it would sinply have said so directly and not through the

ci rcum ocution of a presunption-defeating reverse presunption.
The remaining interpretation, in contrast to the other

possibilities, is both reasonable and sensible: |If the agency
is currently making rules that address a chall enged statenent,
then it will not be presunmed (as it otherw se would be) that the

agency failed to comrence rul enaki ng as soon as feasible.

Rat her, in that event, the challenger will be required to prove
t he agency's unl awful delay, as though the presunption of
feasibility had never exi sted.

291 This case is distinguishable from St. Johns \Water Managenent

District v. Mdern, Inc., 784 So. 2d 464 (Fla. 1st DCA 2001), in
which the court reversed a finding that the agency had failed to
nmeet the "good faith" requirenent of Section 120.54(1)(a)l.c.,

Fl ori da Statutes, because the Departnent, though currently
making rules in good faith, did not, in fact, begin doing so as
soon as feasible, in violation of Section 120.54(1)(a). Inits
very brief opinion, the court in St. Johns did not discuss

whet her, nuch |l ess hold that, current, good faith rul emaking
creates a presunption (or conpels the conclusion) that the
agency started the process on tinme—an interpretation of Section
120.54(1)(a)l.c. that is untenable. See note 28, supra.
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NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
St atutes. Revi ew proceedi ngs are governed by the Florida Rules
of Appell ate Procedure. Such proceedi ngs are comenced by filing
one copy of a Notice of Appeal with the Agency Cerk of the

D vision of Admi nistrative Hearings and a second copy,

acconpani ed by filing fees prescribed by law, with the District
Court of Appeal, First District, or with the District Court of
Appeal in the Appellate District where the party resides. The
Notice of Appeal nust be filed within 30 days of rendition of
the order to be revi ened.
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