IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA

FOURTH DISTRICT

FLORIDA DEPARTMENT OF
AGRICULTURE AND CONSUMER
SERVICES,

Appdlant,

V.

JOHN M. and PATRICIA A. HAIRE,
CAROLYN SELIGMAN, LAZ and ELLEN
SCHNEIDER, SUSAN B. PETERSON,
STEPHEN M. WOLFMAN, ROBERT
SCHERER, SUSAN and HIRAM FRANK,
JUDITH and BERNARD MACNOW,
BROWARD COUNTY, MIAMI-DADE
COUNTY, CITY OF PLANTATION, CITY
OF FORT LAUDERDALE, CITY OF
POMPANO BEACH, CITY OF CORAL
SPRINGS, TOWN OF DAVIE, CITY OF
HOLLYWOOD, CITY OF BOCA RATON
and VILLAGE OF PINECREST,

Appedllees.

CASE NO. 4D03-2927

Opinion filed January 21, 2004

Apped of a non-fina order from the Circuit
Court for the Seventeenth Judicia Circuit,
Broward County; J. Leonard Fleet, Judge; L.T.
Case No. 00-18394 (08).

Elliot B. Kula, Arthur J. England, Jr. and
Charles M. Audander of Greenberg Traurig, P.A.,
Miami, and Jerold |. Budney of Greenberg
Traurig, P.A., Fort Lauderdale, for appellant.

Andrew J. Meyers and Edward A. Dion, Fort
Lauderdale, for appellees Broward County, John
M. and Patricia A. Hare, Carolyn Sdigman, Laz
and Ellen Schneider, Susan B. Peterson and

JANUARY TERM 2004
Steven M. Wolfman.

Diana Grub Frieser, City Attorney and John O.
McKirchy, Assistant City Attorney, Boca Raton,
for appellees City of Boca Raton, Robert Scherer,
Susan and Hiram Frank, and Judith and Bernard
Macnow.

Robert A. Duvall, 111, and Robert A. Ginsburg,
Miami, for appellee Miami-Dade County.

Samuel S. Goren and Michad Cirullo, Jr. of
Goren, Cherof, Doody & Ezrol, P.A., Fort
Lauderdale, for appellee City of Cora Springs.

Ebony J. Caloway, Fort Lauderdale, for
appellee City of Fort Lauderdale.

Dondd J. Lunny, Jr., Fort Lauderdale, for
appellee City of Plantation.

Gordon B. Linn and James Stokes, of Pompano
Beach, for appellee City of Pompano Beach.

Daniel L. Abbott, Hollywood, for appellee City
of Hollywood.

Monroe D. Kiar, Davie, for appellee Town of
Davie.

Cynthia A. Everett, Cora Gables, for appellee
Pinecrest Village.

PER CURIAM.

This non-final appea involves another issue in
the citrus canker litigation. In Florida Department
of Agriculture & Consumer Services v. City of
Pompano Beach, 792 So. 2d 539, 541-42 (Fla. 4th
DCA 2001), we detailed the history of the citrus
canker eradication efforts in Florida. In FElorida
Department of Agriculture & Consumer Services
v. Haire 836 So. 2d 1040 (Fla. 4th DCA), rev.
granted, 842 So. 2d 844 (Fla 2003), we
considered the constitutionality of 2002 citrus




canker legidation.

This case involves review of an order granting
temporary injunctive rdief. The department is
enjoined from destroying any citrus trees in
Miami-Dade, Broward, or PAdm Beach counties
based on tree samples collected prior to the date
of the court’s order. Any samples collected after
the order are to be in accordance with the
procedures outlined by the trial court’s order at
issue herein! The tria court found that the
department’s existing methodology did not assure
compliance with section 581.184, Florida Statutes,
in that the department was not using its stated
methodology, and that such methodology, even if
followed, would not achieve the goa of
eradication. We conclude that Appellees were
required to exhaust administrative remedies and,
therefore, reverse the order granting temporary

Thetrial court order states:

a Maintaining the integrity of the sample by
complying, and requiring each employee handling the
sample to certify such compliance, with effective
chain of custody procedures; b. Performing al tests
necessary to reiably diagnose and determine the
subject tree is infected with Asian-strain citrus
canker, including a hypersensitive reaction test (HR
test), genetic (DNA) testing, and pathogenicity (host
range) testing; c¢. Complying with written procedures
which require the full and effective decontamination
of dl testing equipment and surfaces in between each
sample, and individualy certifying, for each sample,
full compliance with such procedure. For a period of
a least 20 days after delivery of al IFOs [immediate
final orders] issued or to be issued, all paperwork and
samples are to be made available for inspection to
permit timely independent verification of the
diagnosis, and: e. Precisely measuring, through more
exacting GPS eguipment, customary land surveying
or through other means if approved in advance by
this Court, the actual distance between the infected
tree and esch individud tree “exposed to the
infection” and providing the precise tree-to-tree
distance to each affected tree owner at the time the
IFO isdelivered.

injunctive relief.

Section 581.184 defines a citrus tree exposed to
infection as one located within 1,900 feet of an
infected tree.? Before the legidature's enactment
of section 581.184, in 2002, the 1900 foot buffer
zone was a “rule’ adopted by the department in
accordance with the Administrative Procedure
Act as an “emergency rule.” See 5BER00-4, 26
Fla. Admin. Weekly 4502 (Sept. 29, 2002). That
rule was the subject of this court’s decision in City
of Pompano Beach, 792 So. 2d at 539.

The tria court in City of Pompano Beach
concluded that the department failed to properly
adopt the 1,900-foot rule and that the definition of
“exposed” was contrary to the legislature’s
definition. Also at issue was whether the plaintiffs
had faled to exhaust administrative remedies by
seeking judicial review of matters concerning the
“rule”  There, we reversed and held that
exhaustion of administrative remedies was
required. 792 So. 2d at 548. Here, we reverse for
the same reason.

In the earlier Haire appeal, currently pending
before the Florida Supreme Court, we considered
an injunction proscribing the department from
relying on the legidaturé s 1,900-foot destruction
radius as the trial judge ruled that the 1,900-foot
radius violated substantive and procedural due
process. That injunction permitted only the
destruction of actually infected trees, as opposed
to those merely “exposed” to citrus canker.

In Haire the trial judge determined that the
report, upon which the 1,900-foot legislation was
based, was not based upon rediable science or
scientific  methods for collecting data and,
therefore, “was not congtitutionally acceptable as

2This subsection of the statute is repealed effective
July 1, 2005, and will be reviewed by the legidature
prior to that date See Haire, 836 So. 2d at 1046, n.1
(citing ch. 2002-11, § 4, at 314, Laws of Fla.).




a basis for legidative abrogation of a property
owner’s right to the full panoply of protections by
our State and Federal Constitutions.” 836 So. 2d
at 1046. This court reversed and concluded that
the 1,900-foot legidation was “amply supported by
the scientific studies and Florida's practical
experience with citrus canker.” Haire 836 So. 2d
at 1052. We further found that the legislature
followed the recommendations of the scientific
community to eradicate the disease and that the
trial court erred in rgjecting the legidative choice
based upon its own view of the scientific evidence
presented.®

This case picks up where City of Pompano
Beach and Haire left off. Accepting section
581.184 in lignt of Hare the trid judge,
considering Appellees renewed request for
injunctive relief, outlined the procedures for the
agency to follow to properly apply the 1900 foot
buffer zone to assist eradication efforts.
Appellees argued that the department was
diagnosing infection based on speculation not
proof, that even if al necessary tests were
performed the department’s reckless chain of
custody practices prevented reliable diagnosis, and
that even if the above was corrected, the
department’s lack of quality control rendered the
diagnoses unrdiable. Deposition testimony from
the department employees was presented to
support the plaintiffs' motion.

Pursuant to City of Pompano Beach, and our
reasoning therein, Appellees were required to
exhaust administrative remedies to challenge the
department’s implementation of section 581.184.

®Haire held that section 581.184 was constitutional, as
it nether violated substantive or procedural due
process. The case was reversed with direction to quash
the temporary injunction. In light of such, the
department could destroy both infected and “exposed”
trees & set forth in section 581.184. The Florida
Supreme Court accepted review and conducted ord
argument.

Subsection (6) provides that the department shall
develop, by rule, “a statewide program of
decontamination to prevent and limit the spread of
citrus canker disease.”

The 2002 citrus canker law requires the
department to issue an immediate final order
(IFO) to each person it has determined owns a
citrus tree located within 1,900 feet of a tree
infected with citrus canker and must, therefore, be
removed. § 581.184(2)(b), Fla. Stat. (2002). The
law further requires that such an IFO must be
served on the property owner and provide the
owner an opportunity to appea the IFO to the
district court of appeal and obtain a stay pending
review.

Whether the department has accurately
diagnosed a tree as infected with canker, and
properly measured the 1900-foot exposure zone
from that tree, are issues to be determined in the
administrative appeal of an IFO.

Appellees suggest that there will be an
insufficient record to support their challenges.
Section 120.68(4) provides that judicid review of
any agency action shall be confined to the record
transmitted and any additions made thereto in
accordance with paragraph (7)(a). Pursuant to
2002 legidation, the IFO provides the location of
the infected tree, the distance between the
infected and exposed trees, and the underlying
diagnostic report. See § 581.184(2)& (4), Ha
Stat. (2002).

That the chalenges are “systemic® as
characterized by the plaintiffs does not alter our
analysis. The challenges in City of Pompano
Beach were systemic as wel. The issue requiring
exhaustion there involved challenges to the
emergency rule requiring the destruction of trees
within the buffer zone.

The reasoning in Pendlas v. Arms Technology,
Inc., 778 So. 2d 1042 (Fla. 3rd DCA), rev. denied,
799 So. 2d 218 (2001), further supports our




decision. Intending to recover the costs
associated with responding to firearms incidents,
Miami-Dade county sued firearms manufacturers
and dedlers, dleging various theories of liahility.
The county also sought to require manufacturers
to implement “life-saving features into their
products and to ater the method of firearm
distribution and sale so as to better keep firearms
out of criminal circulation.” 1d. at 1044.

The Third District criticized the county’s use of
the court’s injunctive powers to mandate the re-
design of firearms and to regulate firearms and
ammunition through the medium of the judiciary,
but recognized that the county was frustrated with
its inability to directly regulate firearms, an
exercise proscribed by section 790.33, Florida
Statutes, which expressly provides for the state
legidature to occupy the field. Nonetheless, “the
County's frustration could not be aleviated through
litigation as the judiciary is not empowered ‘to
enact’ regulatory measures in the guise of
injunctive relief.” |d. at 1045.

Much of the same can be said herein, where
Appelless and the trial court are clearly frustrated
with the department’s exercise of its statutory
obligation pursuant to chapter 581. Nevertheless,
the circuit court is not an "appropriate forum for
resolution of disputes which are particularly within
the administrative agency's expertise.”  State,
Dep't of Envtl. Prot. v. PZ Constr. Co., 633 So.
2d. 76, 79 (Fla 3rd DCA 1994)(quoting Cmtys.
Fin. Corp. v. Dept. of Envtl. Regulation, 416 So.
2d 813, 816 (Fla. 1st DCA 1982)).

“The purpose of the exhaustion doctrine is to
assure that an agency responsible for
implementing a statutory scheme has a full
opportunity to reach a senditive, mature, and
considered decision upon a complete record
appropriate to the issue.” PZ Constr., 633 So. 2d
at 79. It dso promotes effective implementation
of policy by dlowing the administrative body to
adapt its rules and palicies to the inequities of the
individualy adjudicated cases and to correct its

own mistakes. See generally DeCarlo v. Town of
West Miami, 49 So. 2d 596 (Fla. 1951); Galaxy
Fireworks, Inc. v. City of Orlando, 842 So. 2d 160
(Fla. 5th DCA 2003). We, therefore, reverse and
remand accordingly.

STONE, POLEN and SHAHOOD, JJ., concur.

NOT FINAL UNTIL DISPOSITION OF ANY
TIMELY FILED MOTION FOR
REHEARING.



